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The Proxecwior v, Bagosory, Kabifigi Niabakuze and Nsengiyunva, Care No. {CTR-95-41-T

* 29309

THE TNTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA
SITTING as Trial Chamber 1, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Requéte en extréme urgence de 1a Défense du Géndral Augustin
Bizimungu en communication des audiences 4 huis clos et des piéces produites sous scellés
des témoins protégés de la Défense BDR-1 et HOP-17, filed on 8 June 2007,

HERERY DECIDES the motion.
INTRODUCTION

I. The Defence of Augustin Bizimungu, cwrently being tried in the Ndindiliyimana et
al. (“Mifitary IF*) case before Trial Chamber 11, makes a request for disclosure of confidential
transcripts and scaled exhibits pertaining 10 two additional Defence wimesses who 1eatified in
the Bagosora et al. (“Mifitary Iy wial. These witnesses are scheduled o testify in the
Mifitary I case on behalf of the Bizimungu Defence and have consented to the release of
their prior testimony in the Military [ case. The Defence agrees to be bound by all of the
withess protection measurcs in place in lhis case as well as any other measures that the
Chamber deems necessary. | No partics in the Mifitary / case have filed any submissions.

DELIBERATIONS

2. The Chamber has granted a similar request in connection wilh seven other Defence
. - - k] '

witnesses common 10 the Military 1 and Military I cases.” It relied on Appeals Chamber

jurisprudence, which held:

[Aln accused in a case before lhe International Tribunal may be pranted access 10
confidenitial material in another case if he shows a legitimate forensic purpose for such
access, With respect o fnter partes confidential material, it is sufficient for an applicant to
demonstrate that *the material sought iz likely to assist the applicant's case materially or ar
Jeast thai there is a good chance that it would™. This standard can be met “by showing the
cxistence of a nexus between (he applicant’s case and the case from which such matenial is
sought, for example, if the cases stem from ovents alleged to have ocowred in the same
geographical area at the same time™."

3. The Chamber recalls its findings on the Bizimungu Defence’s first request. namely
that a “significant [actual, geographic and temporal overlap exists between the cases , that
ihe request was narrowly tailored to specific witnesses whom the Bizimmungu Defence inlends
to call, and that the witnesses have all given their consent. Consequently, il found that the
Defcnce had articulated 2 legitinate forensic purpose for the material requested and that
access to the conlideniial material would materially assist the 1defence.* In the Chamber’s

| Bation, paras, 5-6, 10

* Bagosora et of, Decision on Bizimungu Defonce Request for Disclosure of Closed Session Teslimony and
Exhibits 'laced Under Seal {TC), 15 May 2007,

! Bfawejevié and Jukid, Decision on Moméila Perifié’s Matton Seeking Access to Confidential Material in the
Biagojevié and Tokic Case {AC), 18 January 2006, para. 4; Prosecutor v. Gedié, Decising on Momiile Perigit’s
Motion Secking Access to Contidential Material in the Gali¢ Case (AL, 16 February 2006, para. 3, See also
Bagoesora et af., Decision on Nzirorera Request for Access to Prolected Material (TC), 19 May 20006, para_ 2.

1 Bagnsora et @l , Decision on Bizimungu Defence Request for Disclosare af Closed Session Testimony and
Exhibits Placed Under Seal {TCY, 15 May 2007, para, 7.
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view, this second request refating (o Witnesses BDR-1 and HOP-1 meets the same criteria
and should be granted.

4. The Chamber notes that Rule 75 (F} of the Rules of Procedure and Evidence provides
{hat witness protection measures ordered by a Tral Chamber in any “first proceedings” will
continue to have effect mutafis miandis in any other proceedings before lhe Tobunal {the
“second proceedings”) unless and until they are reseinded, varied ot augmented in
aceordance with the procedure set out in the Rules. Thus, the Bizimungu Defence shall be
hﬂun;:l by all of the Chamber’s previous Defence witness protection orders in the Milirary |
Case.

FOR THE ABOVE REASONS, THE CHAMBER

GRANTS the Bizimungu Defence motion;

DECLARES that the Bizimungu Defence and any persons under its instruction or
authorization shall be bound mutatis mutatis by the teros of the defence witness protection

orders in the Mifi{ary I case; and

DIRECTS the Registry to disclose the closed session transcripts for Witnesses BDR-1 and
HOP-1 and all of the exhibils admitted under seal during the testimony of Lthese witnesses.

Arusha, 13 June 2007

By hortc
Lrik Mose Reddy Serpel Alekscevich Egorov
Presiding Judge Judge Judge

[Scal of4he Tribunal]

5 vyree of the Defence witness pratection orders are. in subsrance, identical: Bagosera ol of, Decision on
Mrabakuze Motion for Protectinn of Wilnesses (TC). 13 March 2004; Begosora ef al, Drecisioty an Kabilig
Matian for Protection of Wilnesses (TC). 1 Semember 2003, Bagosora et 2., Decision un Bagosors Motion [or
Proteclion of Witnesses {TC), 1 Septembur 2003. The Nsenziyumva wilness protection order was rendered
before the joinder of the four accused in a single Irial: Msemghumva, Decision on Protective Measures for
Defence Wimesses and Their Familics and Relatives (TC), 5 November 1997, In June 2005, the Chamber beld
that its Drecision on Nmbakuze Maotion for Protection of Withesses, dated 15 March 2004, applied mutatis
mutandis 1o the Nsengiyamva Defence and ils wilnesses, Sagesora &f af , Decision on Motion w Harmaonize and
Amend Witness Protection Orders {TC), 1 Tune 2005 See afso Devision Amending Defence Witness Protection
Orders (TC), 2 December 2003 (mmifying all previous Defence witnuss protection orders o lake into aceount
ihe Prosecution’s discretion Lo access confidential informatton).
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