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1. THE AFPEALS CHAMBER of the Internatuonal Criminal Tribunal for the Prosccution of
Persons Responsible for Genccide and Other Serious Viclations of Intematonal Humanitarjan Law
Commined in the Terntory of Rwandz and Ewandan Gtlizens Rcspunsibie for Genoside and Qther
Such Violatnons Committed in the Termditory of Neighbounng States, between 1 Japuary and 3]
December 1994 (“Appeals Chamber” and "Tribunal”, respectively) is seized of appeals by both
perties' against the Judgement of Trial Chamber IIT in this case, rendered arally on 13 December
2006 and in writing on 19 December 2006 {“Judgement™, |

|
2, The Appeais Chamber is cturently seized of the “Regrué‘f:a accompagnant le imémoire o ‘appel
du Pére Athanase Seromba’ {"Motion Accompanying the ﬁpf:e]lant's Bref"), filed by Appellant
Athanase Seromba (M'Seromba™) on 3 April 2007 The Proseculdon has not filed 2 Tesponse to this

mouon.

3. The Appeals Chamber is zlso seized of the “Prosecutar™s Urgem Motion Objecting to the
Filing of Athanasc Seromba's Appellant’s Brief” ("Motion Objecting to the Appellant's Brief™,
filed by the Prosecution on 20 April 2007. Seromba resgandfed to the Motion Objecting to the
Appellant's Brief on 14 May 2007,% having been granled an extension of tme in which o do 0.2
The Prosecuuou filed a reply 1w Seromba’s Response om 16 Ma}rgzﬁﬂT.‘

I. SUBMISSIONS

4. The mouons presently before the Appeals Chamber in (his case concern the status of
Seromba’s “Mémoire d'appel’ (“Appellant's Brief"), which was [led confideuually oo 3 April
2007,

3. In his Motion Accompanying the Appellant's Bref Seromba acknowledpes Lhat the
Appellant’s Brief does not comply with paragraph B of the Practice Direction on the Length of

DBriefs and Molons on Appeal (“Fractice Direction on Length™,* which provides in relevant parl

that “[a]n average page should contain fewer than 300 wards™® He submits, however, that “this

impediment does not affect the admissibility of the Appellant™s Brief of the Defence for Athanase

' See Acre d’uppet d'Athansse Seromba, 19 Jamary 2007 (Notice of Appeal™). Proseculor's Notice of Appeal, 16
January 2007, i

Regquiie en réponse de Lo Difense 4 lu requéte du Procurent tendant & faire rejeter e mémaodre o apnel 3 Arharose
Szranrba, 1d dlay 2007 ("Rosponse™) I
) Dewision on “Boguiie de la Défenss avx fins de peorogalion du délad de da;-];'gréut de la réponge 4 la requéte do Proswene
mrinlée = Prarecurn-s Urgent Motion Objeciing to ehe Filig of Athanase Seromba's Appelant's Svief » st lo
fondenment des anticles 116 du Réglament de procedure e de prevve ol 20,4 dlf; Statut du Tribunal®, B Moy 2007,
* Répligsee du Procurewr a la “Requéle en réponse de fo Ddfente 4 ia reguEte du Frocureur tendant 3 feire rejeter e
mémuire S uppel dAthunase Sevamba®, 16 Nay 2007 {"Reply"), '
* Serombsy reliss wi the priot version of the Practcs Direclion on Length amended op 16 September 2002, rather than
the cwrrem version, which was emended gn 8 Decomber 2006 and was thus applicable at lbe gme of the filing of
Scrombe’s Appellane’s Braef, The Appeals Chamber will cansider Seipmba’s submissions in relation to the eurrent
Fracuce Diregyjon on Length.
" Molisn Aceompanying Lhe Appellact’s Brief, para. §; see Practice Direclion on Length, para. (B),
Case No. ICTR-2007-66-4A 2 & June 2007




— - — - 80
0B/08 0T L7:27 FaXl 0031705128932 ICTR Hool

221/H

Seromba, in thar as to formoat and length the Brief comiplies with the requirements set forth in the
Practice Direction [on Lengih]”.” Seromba requests the Appeals Chomber to find thai the
Appellant's Boef was timely filed, complies with the Practice Direstion on Length, and is thersfore
sddmissible.?

. In its Moton Objecting 10 the Appellant’s Brief, the Prosecution objects o the filing of
Seromba's Appellant’s Bref in its presem form. It submits that the Appcllant’s Brief impemmissibly
includes new grounds end sub-grounds of appeal that were not set gut in Seromba’s Notice of
Appeal. In pariicular, it contends that the arsuments contained in Chaprer 3, Chapter 5, and Chapter
$2)(L.D) of the Appellant’s Bref canstitute pew grounds or sub-grounds of appeal’® The
Prosecution further submits that e Appeliant's Brief fails to comply with paragraph 4 of the
Fractice Direction on Formal Requitemen:s for Appeals from Judgement ("“Practice Direction on
Formal Requitements”)'? in thar it ditfers substantially in order, numbering, suucture, and content
from the Notice of Appeal.”’ The Prosecution requests the Appeals Charaber to reject Seromba’s
alleged new grounds of appeal and order that he re-file the Appellant's Brief in accordance with the
requirements of the Practice Direction on Formal Requircments. '

7. In tus Response, Seromba submits that the Prosecution fails Lo specify the new prounds of
appeal allegedly ingoduced in the Appellant's Brief or the prejudice it has suffered as a result.® He
assecty that, absent such a showing of prejudics, the Appellant’s Brief should be allowed. ' Seromba
further submits that the alleged changes to the order, slmetore, and numbering of his prounds of
appeal and argument reflect “value judgements” and cannet cause the Prosecution such prejudice as
lo warrant dismissal of the Appellant’s Brief on he ground of non-compliance with the Practce
Direction on Formal Requirements. Finally, Sercinba submits that if the Appeals Chamber finds
that the Appellant’s Brief impermissibly conmains new grounds of appeal, it should nonethelsss allow
ihose grounds under Atticles 19(1} and 20023 of the Statute of the Tribunal and Rule 108 of the
Rules of Procedure and Evidence of the Tribuna ("Rules™), so as not to deprive him of his

arguments and grounds of defence. '®

g The Prosecution replies that it has clearly identified the ulleged new grounds of appeal as
Chapier 3, Chapler 5, and Chapter B(ZX1.D) of the Appellant’s Brief. " It submits that while the

" Motion Accommanying the Appellant's Deiek, para. 10,
Yibid, p. A

" Muorion Objecting 10 Appellant’s Brief, para. 3.

Yo Tuly 2005,

' Motion Objecling ta the Apocliant’s Brich, para, &,
" Mhie, para, 11

* Responsge, para. 5.

W Ihid.

'* Ibidi, para. 15.

" bl paa. 16, p. 5.

" Reply, pata 4.

Case No. [CTR-2007-65-4, 3 6 June 2007
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Appeals Chamber muy grant leave to amend the grounds of appea) pursuant to Bule 108 of the Ruies

upon good cause being shown, Seromba’s argument that the contested grounds of appeal do not
constititle pew grounds does not demonshate good cause.'® The Prosecution reiterales that changes
in order, structure, and numbering in the Appellant’s Brief in relation 1o the Notice of Appeal
constitute a flagrani violation of paragraph 4 of the Practice Direction on Formal Requirements.'® Iz
adds, however, that if the Appeals Chamber grants its request (o strike the alleged new groends of
appeal, 1t will not be necessary to order that the Appellant’s Brief be re-filed, in the interest of
avoiding additional delays in the pre-appeal procesdings.” Accordingly, the Appeals Chamber
understands the Prosecution to have 2bandoned its request for an order directing Seromba to re-file

his Appeilant’s Brief m 2ccordance wilh the requirements of the Practice Direction on Formal

Pegquirements.
. DISCUSSION
A N ¢ nying ¢ llant's Bri
9. seromba timely filed his Appellant’'s Brief on 3 Apnil 2007, in accordance with Rule 111 of

the Rules.” The Appellant's Brief consists of 93 pages and 29,951 words, or an average of 322
wonds per page. In this respect, it does not fully comply with paragraph B of the Practice Direction
on Length, which provides that “an average page |of a brief or motion filed on appeal] should
contain fewer than 300 words”.” Nonetheless, the Appellant's Brief is within the 30,000-word limit
for appellant’s briefs™ and meets the requirements for paper size, fonuat, typeface and hae spacing
se1 out in the Practice Direction on Lemgth.®® Moreover, the Prosecntion has not responded to the
Mption Aceompanying the Appellact’s Brief, nor has it otherwise objected 1o the Appellant’s Boef
on the ground of non-compliance with the Practice Direction on Length. The Appeals Chamber
considers that the Appellant’s Briet substantially complies with the Practice Direction on Length and
that 1t should not be struck out or re-filed on the basis of its divergence from paragraph B.

B. MarLo iecting to the Appellant? i

10. The Appeals Chamber next mwms to consider the Prosecution’s submission that the
Arguments contained 1n Chaplers 3, 3, and &(2)(1.D) of the Appellant's Brief constitate new grounds
of appes] that were not included in Seromba’s Notice of Appesl. In Chapter 3 of the Appellant’s

* fbidd., para 5.

'* Ibjel., paras 6-8.

* Ibid., para 9,

1 See alse COrder Concoming the Fiting of the Notice of Appeal, 22 March 2007, p. 3 {remiging Saromba thal e tnge
Lrmt for the filing of his Appellant's Brief would cxpirs on 4 April 2007),

™ Practice Direction on Length, pars. B,

2 fhig,, para. (CI(13(2).

* Ihid., peras £A) - (B,

Case o, ICTR-200)-60.4 4 & June 2007
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Brief, Seromba claims that the Prosecution failed to disclose to the Defence, or 10 disclase 1o it in

one of the working languapes of the Tribunal, the complete files of cenain Prosecution witnesses
who estified in proceedings in Rwanda.® In Chapler 5, he asserts that the Trial Chamber erped by
failing to define his functions and duties as a “priest responsible for Nyange pansh™ or to explain the
natwre of his individual civil and criminal responsibility.® In Chapter 6¢2)(LI)). Seromba subinits
that the Trial Chamber emed in fact in concluding that Seromba attended meelings with comrnune
authorides and io finding that he supervised attacks on Tutsi refugees that took place cn 15 April
1994 The Appeals Chamber considers that these argurients constitiie cew prounds and sub-
grounds of appeal which were not included in the Nodee of Appeal.

11 Under Rule 108 of the Rules, the Appeals Chamber “may, on good cause shown by motion,
authonse a variation of the grounds of appeal” contained in a notice of appeal ™ In general, a request
to vary the grounds of appeal “must, at Jeast, explain precisely what amendments are scught and
why, with respect to such amendment, the *zood cause’ requirement of Rule 108 is sali=fied™  In
this case, Seromba has not filed a motion (o vary his grounds of appeal pursuant 10 Rule 108 of the
Rules. The Appenls Chamber has previcusly declined to consider an argument that is raised for the
ficst Ume in an appellant's brief, without the appellant first having sought leave to amend the notice
of appeal * Likewise, in this case, the new argumenrs advancad jn Chapters 3, 5, and 8({2)(LD) of
the Appellant’s Brief full 100 be rejecied.

12. In his Response, Seromba invokes, inter alia, Rule 108 of the Rules and submits that any
hew prounds of appeal should be allowed so as not o deprive him “of arguments and gronnds of
defence pursuant to Auticle 19(1) of the Swutute” > The Appeals Chamber need not decide whether
this submission constiutes 2 valid mouon to vary the grounds of appeal contained in the Notice of
Appeal because, in any event, Seromba’s vague assertions do aot establish good cause within the
meaning of Rule 108 of the Rules. Seromba's arpument that the Prosecution has failed to specify
how it will be prejudiced by the new grounds of appeal overigoks the fact that, as the [CTY™

z Appellant’s Brief, paras 18-28.
¥ Ibidl.. paras 53-63.
 Iold, parag 114-143,
* See also Practice Dircetion on Formal Reguiresments, para. 2 ("Azy parly applying o vary the grounds of appeal mus
do =0 by way of motfon in accordance with the Rules™.],
# Ferdinang Nalimara ec wl, The Prosecuepr, Case Mo, ICTR-9052-4  Decision on Appellant Jean-BEosco
Barayagwiza's Motions [or Leave 1o Submit Addinnng) Grounds of Appeal, to Amend the Notiee of Appeal and 1o
Correel his Appeliant's Brief, 17 Angust 2006 U Maliimang Decision'), para. 9.
¥ Prosecinnr v Andrd Mtegarura ef al., Cose Wo. ICTR-28-48-A, Indgenem, 7 July 2006, pura, 338 (reclinlng 1o
<onsider the Prosecution’s arznment regarding e respondent's labilly Tor aidicg and abetling fnceide where the
argnment kad ot been included in the Kokice of Appeal bur only i the Appeilant's Brielk: see alie Prosecutse v,
Swnislav Galid, Case Nao. TT-98-79.-a, Tudgement, 33 November 2006, rara. T8 {declining to epnsidor argumen:s
advancrd i the appelant’s appeal brief ind Teply bricf which went beyond ihe seope of the Notice of Appcal), Bur ses
Sylvestre Gaermbsesi v. The Pravecutor, Case No, JCTR-200]-64 A, Tudgement, 7 July 2006, pura 47 {considering an
drgumant raised in wppsal brief but not included in the natice of appral whers (he Prossevrion dd pot chjeel 1o the
inclusion of the argument and responded fully to 1),

' Response, p. .

! Intarnational Criminal Teibunal for the Fammer Yugoslavia,

Case Wo, [CTR-2001-56-A, 3 6 June 2007
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Appeals Chamber has explained, “the purpose of &n appellant getling forth the grounds of appeal

purstant to Rule 108 of the Rules is o provide notification to the Respondent of the scope of the
apped! from the tine of the filing of the Notice of Appeal” ¥ Accordingly, it is the Appellant’s
burden, in seeking Jeave 1o amend a notice of appeal, to demonsirale that each propossd amendment

shouid be permitied pursvant o Rule 10% of the Rules.

13. The Appeals Chamber notes, however, that this Decision is without prejudice 10 Seromba
seeking to amend his Notice of Appeal hy way of motion pursuant 10 Rule 108 of the Rules. Any
such motion must explain precisely what amendmenis are being scught and show with respect to

R . . 1
sach amendment that the good cause reguirement is satsfisd,™

14. The Appeals Chamber further finds that the Appellant’s Brief does aot confarm to the
Practice Direetion on Formal Requirernents. The arguments in the Appellant’s Brief are not sef out
and numbzred in the same order as in Seromba’s Notice of Appeal, and no variation was sought.™
However, the Appeals Chamber considers that its refection of the identified new grounds of appeal
will significantly ameliorate the strucrural inconsistenicies since, with the exception of the idendfied
new grounds of appeal, the order of the grounds and sub-grounds of appeal is largely the same as
that in the notiee of appeal. It is farther noted that the Prosecution has abandoned its request for an
order directing Seromba 1o re-file his Appeilant’s Brief, In view of these circumstances and in Light
of the need for fair epd expeditious proceedings, ihe Appeals Chamber does not consider it
necessary o ordar Seromba 1o re-fle the Appellant’s Brief in accordance with parapraph 13 of the
Practice Direction on Formal Raquirements.

C. Extension of Time

15, On 11 May 2007, the Pre-Appeal T udge in this case graneed the “Prosecutor's Exiremely
Urgent Application for Dircctions Regarding the Filing of the Frosecuror's Respondent’s Brief”,
which was filed on 10 May 2007, and varied the time hanit for the filing of the Proseention's
Respondent’s Brief until the decision of Lhe Appeals Chamber on the Mation Objecting to Lhe
Appellant’s Brief.® The Pre-Appeal Judge noted that any Further variation of the ime Hmit for the

* Provecutor v Nayer Cric, Case Mo, TT-03-68-4, Desltion en Prosecution’s Motion far an Oreler Striking Defence
Nolice of Appeal and Roquiring Refuling, 3 Colober 2006, P-4 See alv) Prorecwrion v. Bagilisherta, Case Na. JCTR-
23-LA-&, Décsion (Requéte tendant & voir déclarer irreceverble I ‘wcte o'aprel duy Procurenrs, 26 Ociober 2001 . p. 3.
M See, ey, Thureisse Minvuny: v the Prosecuror, Case No. [CTR-2000-55A-A, Decision on “Accused Thurcigse
Muvunyr's Molion for Leave 10 Amend his Grounds fur Appesl end Motion ko Extend Time w Fiie his Brief on
Appeal” and “Prosceotor's Motion Oljecting o “Accused Tharcissc Muvunyi's Amended Grounds for Appeal™
("Muvunyi Decision'), 19 Macch 2007, para. I8, Wahimura Decision, para Q. See alse Practics Diraction on Formal
Ecquiremen’s, pata. 2, Practice Direction op Procedwe for the Filing of Written Submissioas in Appeal Prococdings
Btlore the Tribuoal, § December 2006, para. 12. The good cavse requircment Encompasies both pood reason for
meluding the proposed new srounds of appral and good etason why tioss Eroundi were not ioclvdad (oar weare not
comectly arliculved) in the orizinal oolice of appedl. See Muveryl Decision, para 18,

Practice Direction on Formal Requicescents, paca. 4.
* Decision on "Proscculor's Exiremely Urgent Application lor Dircctions Rogarding the Fiting of the Prosecutar's
Nespondent’s Brie™, 11 May 2007, p. 3

Casy Mo ICTR-2007 -86.A ] 6 June 2007
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flling of the Prosecution’s Respondent’s Brief would be set oyt in this decision.” In view of loday’s

decision and the extension of time that has already been granted, the Appeals Chamber finds that a
further exlension of time of one wesk js warranted, in order io enable the Prosegotion Lo finalise its

response t0 the remaining grounds of appeal set out in Seromba’s Appellant's Brief,

0. Confidentiality of the Appelant’s Brief

16. Ag noled above, Seromba’s Appellant’s Bricl was filed confidentially. Under Rules 78 and
107 of the Hules, all proceedings before the Appeals Chamber shall be public unless there are
excepticnal reasons for kecping them confidential ** The Appeals Chamber recalls thar ig view of
the public character of appeal proceedings, i1 is the practice of the Tribunal thar parties shall fle
public redacted versions of all confidential briefs filed on appeal from a Tral Chamber's
judgement.” Accordingly, the Appeals Chamber preprio metu considers that Serambe should file g
public version of the Appellant’s Brief, exeluding the Chaplers or sub-Chapiets struck out by (s

Decision, wherein &l confidential information is duly redacted.
III. DISPOSITION

17. For the foregoing reasons, the Appeals Chamber GRANTS, in part, the Motiopn
Accompanying the Appellant's Brief; GRANTS the Mntion Objecting to the Appellant’s Brief: and
STRIKES Chapters 3, 5, and 6(2)1.D) of the Appellant’s Brief. The Appeals Chamber further
ORDERS S:romba to file a public version of the Appellant’s Brief, wherein all confidential
information is duly redacted, within two weeks of the date of this Decision; and VARIES the time
limit for the filing of the Prosecution’s Respondent’s Brief mnti] one wesk from the date of chis

Decizion.

¥
Iet

M See. e.p, Rules 75 und 73 of Lhe Bules. COf Prosecuror v. Migden Nedetlic and Voo Marrinplt|, Case No. TT-08-34.

A, Declsion on Yidko Martinovié's Withdrawal of Conldentin] Status of Appenl Beef, 4 Moy 2005, p. 3 (" Nolerilis

Docision™}.

™ See Mitueit Muhimana v, The Frosweugor, Case No. ICTR-95.iB-A, Decition on Prosectitor's Motion Eeguesling the

Appellant to File a Non-Confidential Appeal Briel, 14 Auguse 2006, p. 1, MVaterdlis Dccision, pp 3-4. Yee wlso Mitael

Muhunang v The Prosecator, Case Na. ICTR-%5-1B-A, Order Concerning the Matice of Appeal, 27 Fehruory 2008, p,

4.

Caze No, ICTH-200 |-68-4 7 & Jans 2067
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Dicne in English and Freach, the English tex! being authoritarive.

Dated this 6th day of June 2007,

At The Hague,
The Netherlands.
[Seal abghe Tribunal]
Cuse Nu. ICTR-2001-66-A 2 & June 2007





