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INTRODUCTION

I The Defence for Bicamumpaka moves the Chamber to admit into evidence a
staternent of deceased witness, Faustin Nyagahima, in lieu of oral testimony, pursuant
to Rule 92bis of the Rules. The witness died on 22 May 2003 and his stalement was
made before a notary in Aderlecht, Belgium, on 28 May 2001.! The Prosecutor
responded to this Motion objecting to the admission of the statement on the basis that
the contents of the statement clearty go to the acts and conduct of the Accused’

2. The Defence replied, arguing primarily that (he specific events alleged by Witness
GHU to have occurred in 1992 and 19%3 are not charged anywhere in the Indicoment,
The Defence coniend that contradictigns abound from fthe testimony of other
Prosecution witngsses as 1o Lhe testimony of Wimess GHU as a whole. This statement
serves to further undermine he testimony of Witness GHU and the fact that it was
recorded years before the testimony of GHU must militate in favour of its admission.*

DISCUSSION

2. Rule 89 {C) affords the Chamber with the broad discretion 1o “admit any relevant
evidence which it deems 1o have probative value”, Rule 90 {A) stipulates the preferred
mode of receiving evidence in siating that “[w]ilnesses shall, in principle, be hcard
directly by the Chambers™.

1 Rule 92 bir allows for the admission of a wrnitten statement in lien of oral testimony
pravided that the contents of the statement go to “proof of a matier other then the acts
and conduct of the accused as charged in the indictment”. Once that threshold
requirement is satisied, the Chamber must exercise ils discretion in assessing the
trature and contents of the siaterment based on the criteria set out in Rule 92 biy (A7)
and (ii) in delermining whether the statement should be admimed.*

4. Factors which favour admission include the fage that oral evidence has been heand on
similar facts; provides an historical, political or mililary background; or relates to the
character of the aceused. Factors weighing against admission include whether there is
an overriding public interest to hear the evidence orally; its nature and source render it

! Jerfme-Clément Bicamumpaka's Motten for The Statement of the Dexeased Witness, Faustin Nyagahima, To
Be Aceppled as Evidence, Ruie 97 bis Of The Rules Of Proesdure And Evidence”, 22 February 2007 (ihe
Ak o).

* Proserutar’s Lirgent Response o Jeromie Bicamumpaka®s Motion for Lhe Salement of the Deczased Wimness,
Faugtin Myagehima, w be Accepted 2s Tyidence”, 28 February 2007 (the “Response™),

! Bicamumpaka’s Reply o the Proseculor’s Urpent Response to Jerome Bicamumpaka’s Motion for the
Statement of the Deceased Winess, Faustin Nyagahima, to be Aceepied as Evidenge, flled confidentially on 5
March 20007 (Lhe “Reply™).

4 Hagesgre ef al ., Decision on Admission of Statements by Deccased Witnesses (TO) 19 January 2003, para.
15; Afubimang, Decision on the Prosecation Motion for Admission of Witnmess Statements {Rule 82(CY and 92
Fic) (TC), 20 May 2004, para. 26 {“Thus, the Chamber finds that plthough Rule 92 Ars () provides for the
specific sitealion where g witness has died or is uniraceable, il remains pan of Ruls 92 &ix ag 2 whole, ond the
conditions laid down in Rule 92 Ais (A for admissibilivy remain valid as the umbrella section of the wholc
pravigion™); (afic, Case Mo, IT-98-29-A, Decizion on Interlocutory Appeal Concerning Rule 92 &is (C) (AC). 7
June 2002, para- 24 (“Gefle Decision'} (“Rule 92 bis (O, however, does nol provide 3 separate and self-
comained method of praducing evidence in written Form in liew of oral testimony™.
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unreliable; or its prejudicial elfect outweighs its probative value. The genersl
requirements of relevance and probative value, applicabie to all types of evidence
under Rule 89 (C), must also be satisfied.”

5 When a statement has been given by a person who is deceased, as in the instant
apphication, Rule 92 bix {C) permils Lhe admission of the slatement provided that the
Chamber finds from the circumsilances in which the stalement was made and recorded
that there are satisfactory indicia of its reliability.”

6. Turming to the facts in the present application, the Prosecutor submits that as Lhe
statement is being offered to impugn the credibility of Witness GHU, whose
testmony goes to the acts and conducts of Jeromne Bicamumpaka as charged in the
Indictment, the Defence has clearly failed to meet the threshold requirement of Rule
@his {A). The Prosecutor further contends that portions of the statement are
speculative and cannot be said to be within the deponent’s knowledge.

7. The Defence argues in its Motion and Reply that the slatement is being adduced to
impeach the credibility of Witness GHU. The wilness lestified 10 rwe events and
alleged 1the involvement of the Accused in those events — i} at the raising of the
MDR/MRND flag in Gitarama in 1992 at which Callixte Nsabonimana allegedly
introduced che Accused, and ii) that the Accused distributed weapons at the Tourist
Hotel in Gitarama in November/December 1993 zlso in the presence of Nsabonimnana.
The siatement of Faustin Nyagahimana, who, according to the smtement and the
Defence, was the Vice-President of the MDR in Gitarama and is the lawc brother of
Callixte Nsabonimana, attests that the lader and the Accused never knew each other,
The Defence argues that this raises doubt as to the credibility of Witness GHU. How
could Nscbonimana have introduced the Accused at the ceremony if he does nal
know who he is? And secondiy, aithough the statement itself says nothing about the
distribution of any weapons, the Defence argues that it would be “absurd to esser! that
the o most prominent Npures at the distribution of weapons at the Tourist Hotel
{...] would not have known™ each other.

8. The Defence further argues that these two events are not alleged anywhere in the
Indictment and cannot therefore be said to go to the acts and conducts of the Accused.
The purpose of the statement is to impeach the credibilicy of a Prosecution witness,
whaose testimony has already been contradicted by other Prosecution wimesses. The
statement is therefore cumulative in nature.” Finally, the Defence submits that the
impeachment of a witness has nothing to do with the acts and conducts of the
Accused,

4 Bagosera et ol Decision on Admission of Statements by Doceased Winesses (TC) 19 January 2005, para.
15; Bagazara el of., Decislon on Prosteuior's Motion for the Admission of Written Witness Stutements Under
92 hig (TCY, 9 March 2004, para. 12,

* Bagosora ef of., Devision on Admission of Statements by Deccased Witnesses (TC), 19 January 2005, para.
15: Celic Decision, para. 24 {“Both in fomm and in subsianse, Rule 92 fis {C) merely excuses the necessary
absenece of the declaration required by Rule 92 bis (B} for writien stalements to become admissible under Rule
92 iz {AY); Mukiriame, Decision oo the Proseoation Motion for Admission of Wilness Statemenis (Rule 89(C)
and 93 Bish {TC), 20 May 2004, pars. 26; Aviramaswhuke ef of., Decision oo the Prosecution’s Molion to
remave From Her Witness List Five Deceased Wilnesses and to Admit Into Evidence the Wilness Statemenis of
Four of the Said Wilnesses (TC), 22 January 2003, para, 21,

! The cumulative nature of the evidence in the statement is one of the Factors miligating in favour of i3
admission inwritten Form, puesuant o Ruile 925 (AN}
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g, The Chamber must therefore first determine whether the statement contains
information which goes to the acts and conduct of the Accused.

10.  The phrase “acts and conduct of the accused™ means the deeds and behaviour of the
accused himself and does not encompass the acls and conduct of his co-perpetrators
and/or subordinates.® The “conduct” of an accused person may also inglude his
omission to act.” Regardless of how repetitive the evidence s, it cannot be admited if
it goes directly to the acts or conduct of the accused. For maoers that do not go
directly to the acts or conduct of the accused the fact that the evidence is of a
cumulative nature is relevant to the exercise of the Trial Chamber's discretion. '

1l.  The wording of Rule 92 bis {A), which allows a Chamber to admit a stalement, in
whole gr in part, implies that evidence which concerns the acts and conduct of the
accused is inadmissible, but that ather pans of a statement which do not concern the
acts angd conduct of an accused may be admitied. However, where a staiement
coniaing exiensive references to the acts and conduct of the accused, the moving party
shall identify which portions of the statements it considers admissible."’

12. According 10 the Prosecutor, Bicamumpaka’s presence at the (lag raising ceremony,
at which Nsabonimana is alleged to have made an irllammatory speech charactensing
all Tutsi as the enemy, forms a key parl of their casc against the Accused in respect of
the charges of Conspiracy to Commit Genocide and Direct and Poblic [nciternent. The

i Prosecutor also argues that the allegation of the Accused’s involvement in the
distnbution of weapons at the Tourist Hotel must clearly constituie an “act” for the
purposes of the charge of Conspiracy against the Accused.

[3.  Although not specificaily pleaded in the Indictment, the testimony of Witress GHU
on these two events was received by the Trial Chamber so that it is on the record as an
“act and conduct” of the Accused relevant to the charges of Conspiracy and Direct
and Public {ncitement to Commit Genocide. The specificity of the pleadings on the
charge is not a marter for the Chamber o consider in respect of this application. For
present purposes, it suffices that the aflegation is on the record and constitutes “acts
and conduct” within the meaning described above.

14.  The Chamber is also not persuaded by the Defence argument that the impeachment of
Prosecution witnesses “has nothing to do with the acts and conducts of the Accused.”
Statements tending 10 contradict evidence that the Accused carried out cerain acts

* Prosecwtor v (Galié, Case Mo, IT-08-22.A173.2, Decision on Interlocutnry Appeal Concerming Rule 92 bis
{CYACY 7 June 2002, fn, 28; Prosecptor v Mifefovid, Case Ho, [T-02-534.T, Decision on Prozccution Motion
for the Admission of Transcripis in Eicu of Viva ¥Yoor Testimony Puriuant to 92 bis {D] - Fofa Transeripts
{TC), 20 June 2003, para. 11; Prasecutor v. Milofevié, Case Wo, IT-02-54-T, Decision on Prasecution’s Request
to have Writlen Staternenis Admitled Under Rude 92 bis (TC), 21 Merch 200, para. 22

° Progecutor v Galid, Cose Mo, IT-08-29-AR73 2, Decision on Interlocutory Appeal Concerning Rule 92 bis
{CY{AC) T hune 2002, para, 11,

8 prasecuror v. Milodevic, Case Mo, iT-02-54-T, Docision on Prosceution’s Request t have Written Statements
Adrmined Under Rule 92 bis (TCY, 21 March 2002, para. .

Y Prosecutor v. Bagosera ef of., Decision on Admisséon of Staemenss of Deceased Witnesses, Case Mo, JCTR-
9B-41-T, T. Ch. I, 19 January 2005, para. 17,

30 Mey 2007 4




The Frosecuipr v. Casimfr Biztamng s eraf, Case Mo, ICTR-050-T

2413?

have been held 1o relate to “proaf of the acts and condu st of the sccused”™ for the
purposes of §2 bis (A}

15, In addition to not having met the threshold requirement £or admisston, the Chamber
also notes that the Defence subinissions are silent as to \he circumstances under which
the statement was recorded. Other than that it was taken before a notary in Belgium,
np  Further information surmounding its recording is provided. Without such
information the Chamber is not in a position to satisf. itself that the statement
possesses sufficient indicra of reliability. The Defence subr:issions as ta the reliability
of the statement dees not go beyond the obvicus fact thar the statement was made
under formal circumstances in that it was made under oath and “notarised by Claude
sandealers™. The fact that a statement was made befare a notary does not, in and of
itself, make it reliable as (o its comients for the purposes of 1 1ese proceedings.

FOF THE ABOVE REASONS, THE CHAMBER

DEMES the Drefence motion.

Arus ta, 30 May 2007
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} halida Rachid Khan ' Emile Francis Sh‘:}rt

Prestding Judge Judge

“ Kar whania, Decision on Kamubanda's daotion 1o Admic inte Evidenge Twe Statements by Wilness GER in
Aeor ance with Rules B2(C) and 92 by of the Rules of Procedure and Evidenc:, 20 May 2002, para, 29 (“The
Cham <7 noles dbat the statements of GER contradie! the allegations made againg the Accused 43 outlined in Lhe
Indicti rent pgainst him. The Chamber considets that because of that contradict on, the sald statetnents may be
said 1 relale to the vriminal acts and conduct of the accuged™);, Sirha, Decision on the Admission of 2 Wnilen
Staterr ot {TC), 23 January 20035, para. 5 (The statement of @ witness that ar accussd was nol present al a
masse re in which he was alleged tor bave participoted was held 10 go to the au s end conduct of the accused.
“Tae | efence seaks o use it ta support the Ascused wlibi that he was not present st Eaduha parish. This goes
direci] (o proof of the acts and conduct of the Accused by corroborating 10 some extent his alibi™); Fogosora of
al. D dston en Proscoutor’s Maotion for Admission of Wrinen Winess Staemen. {TC), & March 2004, para. 16
("[The stalement sought 1o be admitied must satisly] Ruls 92 bf3, in that it goes o prood of @ matler other than
Lhe act . and condect af the Aceused as charged in the [ndictment, that is, that it does not contain cvidence that
tends |+ prove or disprove the Accused’s aece or conduct a8 charged™),
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