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INTRODUCTION

i By Motion dated 11 December 2006," the Defence for Prosper Mugiraneza moves the
Chamber 10 order a permanent stay of proceedings — to dismiss the Indictment in this casc
with prejudice — as 2 remedy to the alleged violation of his nght to be mied without undue
delay, recognised as a minimum guarantee by Article 20(4)(c) of the Siatute of the Tribunal.
The Defence complains of pre-trial and inra-trial delay, as well as the expected tim2 for any
appeal from final judgement.

2, This is the second motion of such nature to be filed by Prosper Mugiraneza during his
case,’ the primary substantive difference being that his First Motion complained solely of a
vinlation of the Accused’s right to a mial without vndue delay on the basis of pre-mial delay.
The Trial Chamber denied Prosper Mugiraneza’s First Motien, finding that there had been no
violation of the Accused's night guaranteed by Aricle 20{4)i(c) of the Statute.*

3 The Prosecution opposes the Defence Motion in light of the previous litigation on this
issee in Prosper Mugitaneza’s case. The Prosecution submits that lhe issues raised in the
Defence Motion are barred from re-litigation by virmue of the doctrine of res jwdicata
Further, it submits, the Defence’s submissions are specnlative and an abuse of coun process.”

DELIBERATIONS
L Preliminary matter — res judicaia

4. The Prosecotion opposes the Defence Mation on the ground of res judicara — that
since this issue has already been litigated before the Trial Chamber, it is barred from re-
litigation by vire of the doctrine of res judicara. Further, the Prosecution submnts, ihe
arguments raised by the Defence in support of it application are identical w thoss which
were raised — and rejected by the Chamber - in its First Motion. The Chamber must therefore
determine, as a preliminary matier, whether the issue before it is procedurally barred from

' Prosecutor v. Casimir Bizimungie et al., Case Mo, ICTR-99.50-T, “Prosper Mugiraneza's Second Molion to
Dismiss for Deprivation of hic Right to Trial Without Undue Delay™ (“Defence Motion™ or “Second fotion™,
damd 11 December 2000, filed on 12 December 2006

T See Prosecwior v. Prosper Mugiraneza ef ol Case No. [CTR-99-30-T, "Prosper Mugiraneza's botioh o
Dismiss the lndictment for Yiclation of Article 2{4)C) of the Statute, Demand for Speedy Tzl and for
Appropriatc Relisf" {“First Motion"), filed on 17 July 2003

* See Prosecuior v. Prosper Mugiranezs et af, Case Wo. ICTR-99-50-T, Decision on Prosper Mugitancza's
Application for 2 Hearing or other Relief on his Motion For Dismuissal for Violation of his Right to Trial without
Undue Delay (TC), 3 November 2004, generally, and partisularly the findings at para. 34, S¢2 also Prosecwior
v. Prosper Mugiraneza ef al., Tasc No. ICTR-P9-50-T, Decision on Prosper Mugivansza’s Motion to Dhsmiss
the Indictment Tot Vialation of Aricle 20(4KC} of the Statute, Demand for Speedy Trial and for Appropriate
Relief {TC), 2 October 2003, Note that certification to appeal the Trizl Chamber’s Decision of 2 October 2003
was granted, the Appeals Chamber subsequently vacating the Trigl Chamber's Decision and remanding, the
matier back to the Trial Chamber for reconsideration of iks decision (Prosecator v. Carimir Sizimungw ef af.,
Case Mo, ICTR-9%-50-A73, Decision on Prosper Mugiraneza's Interlocutory Appeal from Trial Chamber 11
Diccision of 2 Octoker 2003 Denving the Maotion to Dismiss the [ndictnient, Demand Speedy Frial ard for
Appropriale Relief (AC), 27 February 2004). The Trial Chamber's subsequent reconsideration of its Detision
of 2 Ocrober 2003 ted to its Decision of 3 Movember 2004,

Y Prosecwtor v. Casimir Bizimyngu er of., Case Mo, ICTR-99-30-T, “Prosecutor’s Respomss 10 Prosper
Mugireneza's Second Mation to Dismiss for Deprivalion of his Right to Trial Without Undue Delay”, dated 18
Decembser 2000,
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consideration. If 8o, the Chamber will not comsider the merits of (he Defence Motion. If not,
the Chamber will go on to consider the substantive arguments raised by the Parties in
determining whether or not there has been undue delay in this case, and, if so, how the
Accused should be compensated.

5. In ity RE‘p!}',j the Defence raises three arguments as o why the docmine of rer
Judicaty should not apply to ils Motion. Firstly, the Defence submits, the doctrine of res
Judicata applies only 1o cases i which there has beeh a [inal judgement; since ther has been
no finel judgement in this case, the Prosecutor’s arguments are without merit.®

. The Chamber does not accept the Defence’s argument. The Prosecution uses the temm
res judicate symonymously with what is known in some naticnal jurisdictions as fssue
estoppel. As the junisprudence of this Tribunal demonsmates, the Trial Chambers have ollen
gonsidered and applied arguments conceming the doclrine of res judicaia (or issue estoppel)
in relation to inerlocumary marers in cases which have not yet reached the stage of final
judgement.’” In fact this Trial Chamber recently addressed — and rejected - an argument of res
fudicata maised by Prosper Mugiraneza's co-Accused, when considering the merits of the
Prosecution’s Motion for Judicial Notice! The Chamber Lherefore comsiders that the
Prasecution 1§ net prevented from making an argument of res judicate (more accurately issue
estoppef) in relalion to this application despite (he cas¢ not having yet reached [inal
judpement.

7. A hutther argument of the Defence as regards the issuc of res judicata is that the
Progecution should be estopped from asserling res jusicato in circumstances where it has
itself spught reconsideration of othet issues previcvsly determined by the Chamber.

8. The Chamber considers this Defence position to be confused and erroneous. The
doctrine of res judicare is not to be confused with the Trial Chember’s inherent power w
reconsider its own decisions, which is well esmablished before (his Tribunal. The
Prosecution's position is not that the Trial Chamber cannot reconsider its gwn decisions but
rathet that the Trial Chamber should not consider the Defence’s application because it has
already ruled on an identical application previously brought by the Accused; that, by virtue of
the doctrine of res judicate, the issue has afreedy been niled upon by the Chamber. The
Chamber comsiders that the Prosecution is in no way “esiopped” from arguing that the
Defence’s application should be rejected on the grounds of the doctrine of res judicara.

* Mugiraneza et ol. Prosper Mugitancza's Reply to the Prosecutor's Response to Prosper Mugiraneza's Second
Mouen to Dismiss for Deprivation of his Right to Trial Withaul Undue Delay, 26 December 2006,

¢ Defence Reply, para. 15

T Bpe, for cxumple, Frosecutor v. Tharcisse Muvumi, Cast Mo, JTCTR-2000-534-T, Decision on Muvuayi’s
Motion Bo (nclude all Teslimony of Winess ACG/DYEANE in the Appellate Record (TC) 5 hane 2006, pata, 7,
Prosceuter v, Tharcisse Muvanyi, Case Wo. ICTH-2000-55A-T, Decisian on Muyunyi’s Motion for Judgement
of Acquitie] Pursuant to Rule 98505 (TC), 13 Oclober 2005, para. 21, Proscewtar v. Pauline Nyiramasuhuko,
Case No. IOTR-97-21-T, Decision op Defence Motion for Certification to Appeai the "Deeizion on Defence
Marion for 3 Stay of Procesdings and Abuse of Process” {TCY, 19 March 2004, para. 28; Proseciior v. Simon
Rikindi, WCTR-2001-72-PT, Deciston on the Amended Indictment and the Taking of a Plea Based on the Said
lndietment (TC), I1 May 2005, pars. 3; FPrasecusor v Pauline Myiramaswhwko, Case No. ICTR-31-21-T,
Drecision on Wyiramasuhuke's Oral Motion Regarding Prosscution’s Use of Material Under Seal (TC), 27 Apnl
2004, para. 29; Prosecitor v. Edoward Karemera ot 2l Case No, ICTR-98-44-PFT, Decision on Motion to
Vagate Sanctions {TC), 23 February 2005, para. 10,

* Sme Prosecutor v. Casimir Bloimumgy ef of, Casc Mo, ICTR-99.50-T, Deciston on Prosecutor’s Molion for
Judicial Notice {TC), 22 Seplember 2006, para, 8.
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g, Finally, a5 regards the issue of res fudicara, the Defence argues that the doctning does
not apply in these circumsiances because the First Motion only complained of pre-irial delay,
whereas its Second Motion complains of pre-mial delay, intra-trial delay, and future delay in
the determination of the case by the Appezls Chamber.

10.  The Chamber is persnaded by this Defence argument and ts of the view that it may
congider the merits of the Defence Motion on the basis that it is a fresh application due to the
time which has lapsed since its previous derermination of a similar issue in November 2004,
The Chamber therefore rejects the Prosecution argument that the Chamber is barred from
considering the issue before it by virme of the doetrine of res judicata.

I1. Substance of the Defence Motion

I1.  Having found that there is no procedural bar to its consideration of the merils of the
Defence Motion, the Chamber will now addeess the subslance of the application. Essentially,
the Chamber must address two issues: firily, has the Accuged’s right to mial without undue
delay been vinlated? Secondly, if yes, is a permanent stay of proceedings — a dismissal of the
Indigtment in this case with prejudice - the appropriate remedy?

2. The Defence Motion is brought pursuant to Article 20(4){¢} of the Suatute of this
Tribupal which provides:

In the determination of any charge against the accused pursuant w the present S,
the accused shall be entitled to the ollowing minimuam guarantess, i foll equality;

[...]
{£) To be tried without undue delay

13.  Article 19 of the Swamie further requires the Trial Chamber to ensure that the trial is
fair and expeditious, and that proceedings ar¢ conducted in accordance with the Rules of
Procedure and Evidence, with full respect for the rights of the accused and due regard for the
prolection of vietims and witnesses.

14.  The Appeals Chamber jurisprudence of this Tribunal — arising from previous
litigation in this case - states that a delermination of whether an Accused person’s right to be
tried without undue delay has been viclated must necessarily include a consideraticn of, inter
alia, the following factors:”

(i} The length of the delay;

{2) The complexity of the proceedings, such as the number of charees, he
number of accused, the number of wimesses, the volurue of evidence,
the complexity of facts and law;

(3) The conduct of the parties;

{4} The conduct of the relevant authorities; and

(5} The prejudice to the accused, if any.

¥ Prosecutor v. Prosper Mugivaneza ef al, Casc No. ICTR-99-50-A73, Decision on Prosper Mugiranesa's
Interlocutory Appeal Fom Trial Chamber 11 Deeision of 2 October 2003 Denying the Meotion to Dismiss the
Indietment, Demand Speedy Trial and Tor Appropriate Relief (AC), 27 February 2004, p. 2.
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{5,  As previously outlined by this Chamber, the Appeals Chambet's jursprudence
indicales (hat there cannot be a determination of whether the night to toal without undue
delzy was violated without considering the totality of the above-mentioned five criteria.'
Furthermare, a finding of undue delzy will depend on the circumstances of the case."'

6. Before going on to assess the merts of the Defence Motion in light of the Appeals
Chamber criteria, however, the Chamber must address two argumenis raised by the Defence
in ils Motion — the issve of burden of persuasion, as well as the isaue of binding authonty on
the Trial Chamber.

Burden of Persuasicn

17 The Defence contends that, by virtue of the fact that the Prasecubon did not respond
10 the mernts of the Defence’s Motion — arguing only a procedural bar to the Chamber’'s
¢onsideration of the Motion - the Prosecotion has given up 3 right to provide an explanation
for the undue delay slleged in this case.

18, The Chamber considers that, as a matter of law, the onus is on Lhe Defence as the
moving party to make out the circumstances which it says amount to undue delay on the basis
of those maners, inter afia, outlined by the Appeals Chamber Decision.!”” The quesdon for
the Chamber is not whether the Prosecution has satisfied a reverse onns, but rather, whether
the Defence has made out the endue delay alleged, on Lhe basis of those matlers, fnzer afia,
cutlined by the Appeals Chamber Decision. The Prosecution’s fzilure to respond to the
merits of the Defepce’s claims is a matter which the Chamber will take into consideration in
determining whether or not the Defence has succeeded in showing that there has been undue
delay in thiz case. However, the Prosecution’s failume to respond to the substance of the
Defence’s allegations dees not antomatically lead to a finding in favour of the Defence.

latus of B nd uthor the Tral Chamber
19.  In suppon of ils Motion, the Defence relies upon a number of case authorities from

the Europear: Court of Human Rights (*"ECHR™} and the Human Rights Commitiee (“"HRC™)
{established pursuant to Parl [V and Optionial Protocol [ to the International Covenzat on

" Npie that this position is consistent with this Trial Chamber's previous decisions on this issue; see Protecurar
v Prosper Mugiranera f of., Case No, 1CTR-959-50-T, Decision on Prosper Mugimneza's Application for a
Hearing or other Relief on his Motien for Dismissal for Yiolalion of his Right to Tnal without Unduc Delay
(TC), 3 Movember 2004, para. 25,

Y Penseculor v Jeoveph Kumvabashi, Caze Wo. ICTR-56-15-1, Decigion ot 1he Extremely Urgenl Motion ob
Habeas Corpus and for Stoppage of Proceedings (TC), 23 May 2000,

*The Chamber notes thal the issuc of reasonable length of proceeding has been addressed by the U.X. Human
Rights Committee, the European Coun of Human Rights and the Inter-American Commission on Human
Rights. "The reasonableness of the period cannot be translated into a fixed number of days, months or yoars,
since i is dependent on other elements which the judge must consider™. Tn the apinien of the European Court of
Humitast Rights, “the reasonableness of the lenpih of proceedings coming within the scope of Arhcle & 1) must
be asgessed in each case ascarding to the partoular circumstaness, The Court has to have regand, iner affa, Lo
the complexity of the Facrual or logal issves raised by the case, to tbe conduct of the applicanis and the
competent authorities and 1o what was at stake for the former, in addition to complying with the "reagonable
time™ requirement. [four factors]”. [Footnotes omitted]

' This view is consistent with this Chamber's approach in Prosecutor v. Prosper Mugivaneza i ol Case No.,
[CTR-90.50-T, Decizion on Prosper Mugiraneza's Application for 2 Hearing or other Relief on his Motion for
Dvizmissel for Violation of his Right to Trial without Undue Delay {TC), 3 Movember 2004, para. 33 — "The
burden for proving prejudice does indeed Tie with the Defence”
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Civil and Political Rights). In addition, the Defence refers extensively to the recent decision
of Trial Chamber III in the case of Prosecutor v. André Rwamakuba," in which the Trisl
Chamber relied upon decisions of the HRC and noted the binding nature of “gencrally
accepted norms of human righls” on the Tribunal.

20 Firstly, the Chambert fully accepld the binding natmre of “generally accepted norms of
human rights” on the Tribunal. Secondly, however, whilst the jurisprudence of the ECHR
and HRC may be persuasive in rature to the Tribunal, the Chamber considers thet it should
only have recourse to such authorities o (he extent that the Tribunal’s smmtory insmumenis
and jurisprudence are deficient, In this respect, the Chamber notes that the fundamenial
guarantees afforded w the Accused are derived firstly from (he Tribunal's stanutory
instrumenis — in parficular Articles 19 and 20 of the Stalute. The Chamber further noles the
binding nawre of the above-mentioned Appeals Chamber criteria which gives some guidance
in the application of the Tribunal's Statute. Wilh respect o the Bworiskuba case, the
Chamber notes that the Decision had recourse o HRC jonsprudence he-caus-a there was a
deficit in binding Tribunal jurisprudence on the issve under consideration™ (in that case,
since the Chamber had found a violation of Rwamakuba’s rights, the question concerned
appropriate remedy for that wviolation); it was Lherefore necessary in that case to seek
guidance from persuasive authorities.

21. For the aforementioned reasans, therefore, the Chamber's Decision will focus on the
junsprudence which is binding upon it in making & deiermination as to whether the delay in

this case — if any - s undue.

Application of the Appeals Chamber criteria to the facts

{1} The length of the delay
22.  'The Defence argues that Lthe undue delay in this case is constituted by:

« the length of time berween Mugiraneza’s arrest at the request of the Prosecutor in
April 1999 to the starl of his trial in November 2003,

# the length of the mal, including he estimate of the remaining time given by Lhe
President of the Tabunal (o the Security Councii on 1 June 2006,

a the antcipated length of any post judgement appeals.

23, The Defence submits that Prosper Mugiraneza hes been incarcerated since April 1999,
and that, therefare, at the time of Rling the Maotion he had been incarcerated for more than
seven years. The Defence speculates that judgement in this case will not be rendered prior w
2008, and that if there is an appeal from final judgement, the Accused will have been
incarcerated for 11 vears without finsl determination of the case. [t is the Defence’s
submission that a delay in excess of 10 years constitules undue delay for he purposes of the
Statute no mancr what the circumslances.

Y Prosscutor v. André Rwamaiube, Case No. ICTR-98-44C.T, Decision on Approgmae Remedy (TC)
E“Rwamu.tu.‘m Decision™, 31 January 2007,
* Rwamakuba Decision, 31 January 2007, pams. 21-22.
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24, Relying tgpon General Comment 13 to the Intemadonal Coverant on Civil and
Political Rights,'® as well as upon Jurispmdence of the Human Rights Commirtee'® and the
European Courl of Human Rights,” the Defence submits that the right to twial without undue
delay “inf:g]ud&s not only the pre-mal phase but the izl iself acd the following appellate
process.”

25. It should frstly be noted that an assesstent of whether the Acensed’s right to trial
withont undue delay has been violated will be made only as at wday’s date. This means that
the Chamber, at the date of signature of this Decision, i3 making a determination as (o
whether or not the Accused's right to trial without undue delay has been violated - o dave.
The Chamber will ot enter into any speculation about whether — at date of judgement, or at
date of appeat from final judgement, if any — the Accused’s right Lo trial without undue delay
will have been violated. This Trial Chamber is only empowered 1o dewermine whether there
has been any viclation of the Accosed’s rights as at the present date.

26.  The Chamber notes the authorities relied upon by the Defence in supperl of its
submission that the right 10 wal without undue delay includes not only the pre-mal phase bot
the imal itself and the following appellate process. The Chamber’s position is not
inconsistent with this line of authority because the authonties itk question only require the
judicial bady to consider the totality of the proceedings which have already transpired at the
time it is making its assessment.”® For example, if the proceedings are in pre-trial phase, the
judicial body must dewermine whether there has been undue delay up untl that point; if, on
the other hand, the proceedings are in the phase of appeal from final judgement, the judicial
body must delermine whether Lhere has been undue delay in the pre-trial, trizl, and appeal
phases.

27, The Chamber also rejects the Defence’s submission that a delay i excess of 10 years
constitutes undue delay per se for the purposss of the Statute no matier what the
circomstances. In this respect, the Chamber notes that the jurisprudence of this Tribunal is
clear on this issue - the reasonableness of the period of delay cannot be translaled into a fixed
nutnber of days, months or years, singe it is dependent on other elements which the judge
must consider,2” notably the totality of those mariers outlined by the Appeals Chamber. As

U (HTice of the High Commissigner for Human Rights, General Comment Mo, 13 {1984), pra 10,
hrtp:fweww unhche. chitbatdoc. nsfvBb 7224 1 622952640 1 25616004 Silbd?  Open  document  (visited 5
December 2006), cited af footnate 17 of the Defence Molion,

* UM Doc. CCPRACISOVDS3)/1993, Efakie w Trinadad and Tobaga, para. 8.2 {1996}, cited ot footnote 37 of
the Defcnee Moton,

1 See, for example, Bunkare v. The Netkeriaads, No, 26/1992737 17445 (ECHR 1993}, cited at foomore 18 of the
Defenee hMoton,

¥ Defence Malion, paras. 6-7.

'* See paragraph 10 of the Offiee of the High Commissioner for Human Rights, General Cemment No. 13
(15984}, para. 10, hytpefwww umbchr chibe!doc nsfr0fy 7224 16a2951264¢ 1 2553ed00490fbd? Cpen document
(visited 5 December 2006), cited at foomote 17 of the Defence Motion, which reads: “Subparagraph 3(e)
provides thal the accuscd shall be tried without undue delay. This guarantes relates not only (o the time by
shich a (el should commenes, but slsa the time By which b should cnd and judgement be rendered; all stages
must take place "without undee delay”, To make this right effeciive, a precedurc must be available in order to
ensurc that the trial will proceed “without undue delay”, both in firs instance and ob appeal.” Ses also UN Do,
COPRACEWDNEIN 1093, Elakie v. Tringdad and Tabags, para. 8.2 (1906), cited at footnole 37 of the Defence
Motion, In that case, the Committee considers only the history of the “author’s™ {ie. complainant's) deteritiem.
The case of Bunkate v. The Netherlamds, Mo, 2819923707445 (ECHE 1993}, cited al footnole [§ of the
Defonee Molion, is also consistenl with the Chamber's view,

® Procecutor v. Kanyobashi, Case No. ICTR-96-15.1, Decision on (he Defense Extremely Urgent Motion on
Hubeas Carpus and For Stoppage of Procecdings (TC), 23 May 2000, par, 88; Prosecutor v. Joseph Kanyabashi,
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this Chamber previously noted, “the Streshourg organs have deemed trials that lasted longer
than 1 years 10 be compaiible with Amicle 9(1) of the ECHR, on the other hand helding that
undue delay has occurred in others which lasted less than one year,™

28, The Chamber noles that it has been some eight years from Lhe date of the Accused’s
arrest. However, as outlined by the Appeals Chamber, the duration of the proceedings algne
will not necessarily give rise to a violation of the Accused’s right to trial without undue
delay. Rather, the question 15 whether the dutation of the proceedings, in the conext of other
matiets to be conasidered by the Chamber, gives nse (o 3 violation of the Accused’s right.

{2) The complexity of the proceedings

29, 1t is the Defence's submission that his case 13 #of a complex case, The Defence
submils that this is essentially “an eyewimess case no different than a baunk robbery case
other than the fact that a large number of witnesses were called by the Prosecuter because il
was presenting evidence of numerous events.”™* Turther, the Defence submits, even though a
large number of exhibils have been introduced in the case, many are of little relevance and
few require complex analysis.n

20,  The Chamber disagrees with the Defence’s view as repands the complexity of these
proceedings.  The Chamber considers - in light of some of the factors highlighted by the
Appeals Chamber as relevant 1o a delermination of the complexity of the proceedings (ie.
number of charges, the number of accuszd, the number of witnesses, the volume of evidence,
the complexity of facls and law) - that the inslant case is a complex ong. There are four
accused persons in this case, each of whom is answering to an Indictment conlaimng up to
eight counts.”® To dale, the Chamber has heard some 57 wimesses for the Prosecution, and
more than 40 wikesses for the Defence of two Accused persans. Those witnesses have been
a mixmuie of factual and expert witnesses. The Trial Chamber has rendered more than 200
writlen decisions in this case. Funhermore, in excess of 25 volumes of documentary exhibits
have been repdered into evidence in this mial. The evidence in this case — in terms of both
otal estimony and decumentery exhibits — is Lherefore voluminous. The Chamber is of the
view Lhat this case is complex both factually and legally, paricularly having regard to the
Prosecution's cgse being based on ap zllegation of conspiracy, and the medes of
responsibility atlaching to Lthe counts remaining in the Indictment against the Accused.

Case No. ICTR-56-15-T, Decision on the Defense Motion for the Provisional Release of the Accused (TC), 21
February 2001 par. 11. Prosecuwfor v. Andrd Rwamaksba, Case No. ICTR-98-44C-IT, Decision of Defence
Metion for Stay of Proccedings (TCY, 3 June 1005, para. 29, Mresecutar v. Mugiraneza ef al., Case Mo lCTR-
25.50-T, Decision on Prosper Mugiraneza's Applicatioh for 2 Heaning o Oiher Rellef on His Motion for
Dizmizzai for Viclation of His Right 1o a Trial without Undue Dxelay [TC), 3 Movember 2004, para. 31.
 prosecutor v Mugenx et al, Case No. [CTR-99-50-1, Decision on Justin Mugenzi's Motion for Sy of
Priceedings or in the Aliermative Provisional Release {Rule £5} and in Addition Scverance {Rule 84B) (TC), &
NWovember 2002, para. 33, citing Prosecwtor v. Kamyabarhi, Case Mo ICTR-96-15-1, Decision on the Defence
Extremely Urgent Motiom on Habeas Corpus and For Steppage of Proceedings (TC), 23 May 2000, para. 58,

# Defence Motion, para, 57.

T Dyefence Motion, para, 5§,

#* pursuam to the Indictment in this case, each of the Accused was charped with [0 counts. However, followrng
the acquittal of cenain of the Accused in respect of ootain coumts in the Indictment andfor modes of
responsibility, the Accuscd Justin BMugenzi is now answering eighl counts, the Accuscd Casimir Bizimungu 15
now answeting eight counls, the Accused Jéréme Bitamumpake is now answering seven counls, and the
Aceused Prospor Mugiraneza is now answering seven counts. See Prosecuior v, Casimie Bizimungw of al,, Case
Mo, [CTR-94-5(-T, Decision on Defence Motions Pursuant to Bule %3bis {TC), 22 November 2005, p. 32,
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3. Asregards the Defence's submissions concerning the “liftle relevaney™ of many of the
exbibits in this case, the Chamber notes, firsily, that in order for any exhibit to be tendered
into evidence before this Tribunal, il most satisfy 2 threshold relevancy requircment pursiant
to Rule 89(C) of the Rules. All documents which have become exhibits in this case are
therefore “relevant™ for the purposes of Lthese procesdings, Secondly, the Chamber will not
comment o any degree upon the weight to be afforded 10 any exhibits nor the level of
analysis to be engaged in with respect lo those exhibits for the purposes of this application.
Such matters are (0 be deliberated upvm tn the 1in2] slages of these proceadings,

{3) The conduct of the parties

32, The Defence alleges a lack of sense of urgency in these proceedings on the part of he
Proseculion, mainly prior to the commencement of the mial, and in bonging the case u:- irial,
but alse in relation to the f Ilng of the motion seeking to amend the Indictment”™ The
Defence further alleges delays in disclosure on the parl of the Prosecution. The Defence
submils that of the defay occesioned thus far, only two days are attribulable to Mugiraneza.

33, The Chamber notes that none of the issues raised by the Defence — except the issue of
the Prosecution’s late filing of his motion seeking o amend the Indictment — concerns the
comduct of the Progecution since the Chamber rendered ity Dexision of 3 November 2004
conceming undue delay. Addressing similar argements raised by the Defence in its Decision
of 3 November 2004, the Chamber found that “the delay in this case, if any, is not atfributable
1o the OTP."*

34.  The Chamber has considered the Defence argument concerning the late filing of the
Prasecution’s Motton to amend the indictment (fled in August 2006), The Chamber rejects
the argument that the Prosecution in someway contributed te undue delay in this case by the
late filing of the said motion. The Chamber recalls that it denied the Prosecution motion on
the very basis that granting it may cause delay in the rial. Therefore, to the contrary, the
Chambet’s denial of the Prosecution's motion 10 amend the Indictment in this case
contributed towerds an objective of preventing delay in this case.

{4} The conduct of the relevant authorities

35.  The Defence submits that the remainder of the delay in this case has been “due to jack
of resources such as conrtrooms, judges and prosecuters, bureavcratic infighting between the
QOffice of the Prosecutor and the Remetry; lack of prompt actien by the Secuncy Council and
the General Assernbly in providing needed resources; and the considered decisions by the
Office of the Prosecutor in imdicting mor persons than could be ied without utdue dela hay
and to join accused in mylti-defendani trial which take more time than individual trials.”

The Defence further alleges that the trial has “come to a screeching halt due o ]ack Df
witnesses” and says that the Trial Chamber should 1ake “judiciai notce™ of this allegation.”™

** Defence Metion, paras. 59-60.

® progecutor v, Mugiraneza et af., Caze Ho ICTR-99-50-T, Decision on Prosper Mugirancza's Application for a
Hearing or {xher Relief on His Motion for Dismisszl for Viclation of His Right to 2 Trial without Undue Delay
{TCY, 3 Novemnber 2004, para. 32.

¥ Defence Mation, para, 10.

™ Defence Motion, para. 67.
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36,  The Chamber notes that, despite strong aliegations, the Defence has failed to give
delails concerning how Lthe conduct of the relevant aulthorites has resulted in or contributed to
undue delay in this case. For example, as regands the Defence allcgation conceming lack of
wimesses in this case, the Defence provides the Chamber with only onte example of a lass of
rwo days of mial time a3 the result of witness-related issves. As regards the other far-reaching
allegations - such as “bureaucratic infighting™, lack of prompt action by the Security Couneil
and the General Assembly, ete. — the Defence fails to show how such issues have translated
into delay m this case. The Chamber therefore cannot [ind that the conduct of the elevant
authorities has contributed o delay - if any — in this case,

(5} The prejudice to the accused, if any

37.  The Defence submnils that the prejudics wr the Aceused is his incarceration since Apdl
199% while presumptively innocent.” The Defence further submits that the delay in this case
has impected wpon his abiliry to present his Defence — “wimesses have died, become
unavailable or have disappeared... [end] over time, memories fade."""

3% The Chamber has already noted that the Accused has been in custody for some eight
year; however, this matier must be considered in light of the totality of Lhe critenia laid down
by the Appeais Chamber. As regards the impact of the delay in these proceedings on the
Accuscd’s ability o present his Defence, again the Defence has failed to give substantive
details concerning its &llegation, but the Chamber has waken note of this submission.
Furthermore, in its Decision of 3 Movember 2004 the Chamber found that “the Defence ha[d)
failed to show how the delay of four vears, six monthg and 28 days ha[d] prgudiced the
Accused such as to prevent a fair trial and necessitate & dismissal of the Indickment against
him.”>' Since the date of this Decision, the tial in this case has advanced with the
Prosecution closing ils case in June 2005 and the completion of the hearing of the defence of
one of the accused. The defence of 2 second accused is now almost nearing completicn.
Therefore, considering the Chamber’s finding of 3 November 2004, as well as the maners put
forward by Lhe Accused in his Motion, the Chamber is of Lthe view that the Defence has faiied
to show that the delay occasioned up to this time in this case hes cavsed prejudice to the
Accusad,

Conclusion

39,  Having considered the submissions of the Paries in the light of the tlity of the
criteria laid down by the Appeals Chamber (the length of the delay; the complexity of the
proceedings, such as the number of charges, the rumber of accused, the number of wimesses,
the volume of evidence, the complexity of facls and law; the conduct of the panies; the
conduct of the relevant authorities; a2nd the prejudice o the accused, if any), and taking mro
account the slage which the trial has now reached, the Chamber is of Lhe view that Lhe
Defence has faited to show a violatign of the Accused’s right to be thed without undue delay,

¥ Defence Motion, para. 75,
** Defence Motion, para. 78,
N Prosecutor v. Mugivaneze ef al., Case No [CTR-99-50-T, Dtiston on Prosper Mugiraneza's Application for 4
Hearing or Cther Relief on His Mation for Dismizsal for Viokation of His Right to a Trial without Undue Delay

(TCh, 3 November 2004, para. 31, I/‘\
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guarante :d by Article 20(4)(c) of the Stanite, having regand to the complexity of the case and
the abse «ce of any wrongdeing on the part of the Prozecution or the relzvant anhorities.

40. | aving found that the Defence has failed to show that Prospe: Mugitaneza’s right to

{rial wit gut undue delay has been violated, the Chamber need not corsider the arguments of
the Deft 1ce concemning appropriate remedy for any viclation thoreof,

FOR THE FOREGOING REASONS, THE CHAMBER

DENIE i the Defence Motion in iis entireby.

-

Arusha, leay 2007

21 id Khan — thoga Einile Francis Shert
F esiding Judge Judg Judge
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