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SITTING as Trial Chamber I, composed of Judge Enk Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekszevich Egorov,

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

BEING SEIZED OF the “Bagosora Defence Application for Ruling on 14 October 2006
Motion and Alternative Request for Cettification”, filed on 9 May 2007;

CONSIDERING the Prosecution response, filed on 14 Mav 2007;
HERERY DECIDES the motion.

INTRODUCTION

1. At the request of the Bagosora Defence, the Chamber issued a subpoena to Oeneral
Marce]l Galsinzi, the cument Mimster of Defence of the Governmeni of Rwanda, on 11
September 2006. In its decision, the Chamber noted that it does not eke the issvance of a
subpoena to a serving Minister of State lightly but that the Defence had demonsirated that
General Gatsinzi may have relevant and material information to the Accused’s defence. The
Chamber instructed the Registry 10 comumunicate the subpoena to General Gatsinzi through
appropriate diplomatic channels.'

2. On & Qcwober 2006, the Registrar filed submissions with the Chambert concerning the
culstanding subpoena for General Gatsinzi and transmitting copies of lthe responses of the
Prosecutor General of Rwanda and of General Qatsinzi himself. The Registcy submitied that
General Gatsinzi was prepared 10 testify before the Tribunal under two conditions: (i) that he
be called by the Chamber and not by the Bagosora Defence and (1) that he be allowed to
testify by video link from Kigali due 1o his demanding professional schedute.”

3. The Bagosora Defence thereafier filed a motion in response to the Registrar's
submissions, noting ils disagreeinent with the conditions requested by General Gatsinzi and
vigorously arpuing that the conditions wete unjustified. The Defence asked the Chamber to
issue a ruling to this effect and to request that the Rwandan Government 1ake all necessary
measures to ensure (he appearance of the witness.”

4. On 8 December 2006, the Chamber stated rhat it had no intention of calling General
Gatsinzi as a Chamber witness.? During the status conference on 12 December 2006, the
Bagosora Defence raised the issue of the owlstanding subpoena and requesied that the
Chamber direct the Registry to inform General Galsinzi that his requested conditions are
unacceptable to the Chamber and that lie must comply with the subpoena. The Prosecution
argued that the subpoena continued to be in full force and that no further action was required
by the Chamber. The three other Defence tcams reiterated their opposiuon to Gatsinzi

' Bagasora et of, Dacision on Request for 3 Subpoena (TC). |t Septernber 2006, in particular paras. 6-8. The
Chamber notes that the Nrbakuze and Msengivumiva Defence teems opposed the request, arguing that the
witness would provide unreliable testimony favourable to the Prosecution,

! Bagosora ef ai., The Repistrar’s Submissions Regarding the Trial Chamber's Decision on Request for a
Subpoena of 11 Seplember 2006, filed on 5§ Jetober 2006, paras. 6-7.

1 Bagogora ef af., Mémotre de la défense de Bagnsora en répanse & The Registrar’s Submissions Regarding the
Trial Chamber's [Yecision on Request for a Subpoena of |1 September 2006 déposdes le 5 octobre 2006, filed

on 1% Qetober 2006, paras. 20-34, 58-60,

'T. % December 2006 p. 5,
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lestifying before the Chamber. Afler hearing arguments by the parties, the Chamber agreed to
clarify its position in the form of a decision or a memorandum to the Registry.” The Bagosora
Defence raised the matter again al a status conference on 19 January 2007, at which time the
Chamber asserted its intention to issue a decision in writing® The Chamber issued its
decision declinmg to take furlher action on 2 May 2007”7

SUBMISSIONS

5. The Bagosorza Defence now files ¢ motton seeking clarification as to whether the
Chamber has issucd 2 definitive rling on the cutstanding Gatsinzi subpoena. It arpues that
(he Chamnber's decision of 2 May 2007 did not constitute a “judicial decision™ and requests
that the Chamber immediately rule on the matier. It accuses the Chamber of inertia for not
pursuing the appearance of this witness more rigorously through its slatutory authority. In the
alternative, if the Chamber ruled on the matier in its 2 May 2007 deciston, the Defence seeks
centification to appeal that decision.®

6.  The Prosecution asserts that the Defence is responsible for the non-appearance of the
wilness and that ils request for further judicial action by the Chamber is merely ah attempt to
be relieved of the “burden of having to live with the consequences of the choice that was
made” not to accept the conditions requested by General Gatsinzi for his testimony. It further
argues that the Defence claim that the witness is central to the Accused’s defence is
speculative given that the Defence has never spoken (o, interviewtd, or Taken a statement
from the potential witness.”

DELIBERATIONS
() Defence Request for Clarification

7. The Chamber’s decision of 2 May 2007 did, in fact, dispose of all outstanding jssues
relating to ihe appearance of General Gatsinzi. It held:

The Chamber has already made its positien clear, On § Dacember 2006, the Chamber stated that o had
no intention of calling Genesal Gatsinzi as a Chamber witness.'® At that time, the Chember further
noted that the Defence had made no request for the wilness (o appear by video-link."" The Defence hag
the gpportunity t6 make such ab application but chese nol te do so. This means rhat the Chamber’s
imitial decision of 11 September 2006 tn issue the subpoena remained in force but that the conditions
stipulated by the witness led to his non-appearance. Meanwhite, all pariies completed the presenlation
of evidence on 12 December 2006, with the exception of three Kabiligi wimnesses who teslified in the
week from 15 January 2007, Other than nating that General Gatsinzi was unwilling (0 testify as a
Baposora witness in Arusha, the Chamber can do nothing rmote at this time,"?

*T. 12 December 2006 pp. 13-15.
*T. 19 January 2607 pp. 17-18.
? Bagosura et af | Decision on Bagosora Motion for Additional Time for Closing Brief and on Related Matters
(TCY, 2 May 2007,
¥ Motion, paras. 6-9, 12, 66-73, $3.93.
¥ Respanse, paras. 2, 3, 7.
""'T 8 Decembet 2006 p. § {“Mr. President: Mr. Canstaat, the Chamber has no intention to call Mr. Gawminzi as
a Chamber witness™).
" T. 8 December 2006 p. 4 {"Mr. President: The Charmber has fssued a subpoena. Mr. Gatsinzi has said that he's
:;-nl]..r willing to come and testify by video link. There is no request for video link™},
" Bagosore ef @f, Decision on Bagesora Motion for Additional Time for Closing Brief and cn Related Matters

(P 2 May 200? para, 7 {inemal faotnote references altered),

el
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L] Despite the Defence’s challenge to and detailed analysis of this parapraph in its
maotion, e Chamber sees no need to delve into the semantics of the language used in its
decision or to provide addilional reasoning for its ruling. The Chamber issued the requesied
subpoena and received the Registrar’s submissions concerning the appearance of the wilness,
On 8 December 20048, the Chamber stated its intention not to call the wimess and made ¢lear
that the inital subpoena remained in force. Following subsequent reflection, the Chamber
decided that the only clarification needed was that given in its 2 May 2007 decision.

(it} Defence Request for Certificalion

9. Leave to appeal a Trial Chamber decision may, pursuant 1o Rule 73 (B} of the Rules of
Procedure and Evidence, be granted where it “involves an issue that would significantiy
affect the fair and expeditouns conduct of the proceedings or the outcome of the trial, and for
which, in the opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber
may materially advance the proceedings™.

10. The Defence argues that the Chamber has committed both an error of law and an emror
of fact insofar as it has concluded that there is nothing more if can do. In the Defence’s view,
this position overlooks the Chamber’s statutory autherity to enforce the subpoena for General
Gatsinzi. The Chamber's refusal to take additional enforcement measures is alleged to be “so
unfzir and unreascnable that it constitutes an abuse of judicial discretion”.”?

11. The Chamber finds that the Defence has failed to satishy the criteria for oblaining
certification. Rule 82 {C) provides that the Chamber “may admil any relevant evidence which
it deems 10 have probative value”. The Defence asserts that General Gatsinzi is a key wilness.
In its decision issuing the subpoena, the Chamber acknowledged (hat the witness may have
relevant and material information 1o provide. However, Rule 85 also allows the Tnal
Chamber to limit the presentation of evidence “in the interests of justice”. Here, the parties
and the Tribunal have made dilipent effons to secure ihe appearance of this wilness. The
witness declined 1o appear and set forth conditions under which he was willing to testify,
which the Bagoscora Defence rejected. At this late slage, given the conclusion of evidentiary
proceedings on 18 January 2007, the Chamber finds it in the interests of justice to conclude
this wral and to proceed with closing arguments scheduled for 28 May to 1 June 2007. As the
presentaiion and admission of evidence is 2 matler within the discretion of the Trial Chamber,
the Chamber [inds that & decision by the Appeals Chamber on whether funther steps should
have been taken to enforce the subpoena is not an issue that would affect the fair and
expeditious conduct of the proceedings or the outcome of (rial or an issue whose resclution
would matenially advance the proceedings.

" Motion, paras. 108-10%. gé‘/
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FOR THE ABOVE REASONS, THE CHAMBER

DENIES the motion.

Arusha, 23 May 2007

AR
Erik Mese
Presiding Judge

bee

Tai Ram Reddy
Judge

Sergei Alekseevich Egorov
Judge

[Seal of the Tribunal]
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