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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING a5 Trial Chamber 1, composed of ludse Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egarov;

BEING SEIZED} OF the Nubakuze Defince “Motion for Reconsideration or for
Certification for Appeal of the 12 April 2007 Trial Chamber Decision™ etc., filed on 19 April
2007,

CONSIDERING the Prozecution response, tiled on 24 April 2007,
HERERBY DECIDES the motion,

INTRODUCTION

. The Defence requests reconsideration or certification of the Chamber’s decision of 12
Apn] 2007, in which it declined 10 admit 2 sworn slatement by Amadouw Deme under Rule a2
bis. Mr. Deme was scheduled to testify by video-link during ihe last trial session in 2006.° In
Septcmber 2006, afier failing to locate the witness, the Defence announced that it would nut
call him.? On 22 January 2007, the Defence sought Lo admit his statement under Rule 92 bis

2. In its decision of 12 April 2007, the Chamber found that the Defence “had the
opportunity to call Mr. Deine as a witncss in 2006 but declined w do so. Instead it submitted
his statement through its motion of 22 January 2007, afier the closure of the evidemiary phase
of the tial”. The Chamber refused to admit the statement, having found no exceptional
circumstances justifying its admission at Lthat late stage of the proceedings.’

DELIBERATIONS

Reconvideration

3. Reconsideration is justified when there have been new circumstances since the filing
of the challenged decision that affect the prem ise of the decision. [t can aisn be permissible
where the challenged decision was errongous in law or an abuse of discretion.®

4, The Defence compiains about the Chamber’s application of the “exceptional
circumstances™ standard im conneciion with its request for admission of evidence. It argues
that Lhig standard was created in a decision daled 3 April 2007, and that its retroaclive

' Bagosara et of., Decision on Nitabakuig Motions to Admit Ducuments ppder Rule 92 bis (TC), 12 April 2047,
1 Bagosorg ef of., Decision on Testimany of Witness amedou Deme by Yideo-Link (TC}, 29 Angust 2005,

? Email from are Meranberg titled “caoeellation of video testimony of Ameadoy Deme™, dated 6 Sepember
20+, This was confirmed in court, See T, T Seplember 2006 pp. 33-84, T. & Scplemmber 2006 p. 36,

* Bagosorg er al, Mahakuze Motion 10 Admit 8 Sworn Swlemcnl vnder Rule 92 Ay, 22 January 2007,

* Degisicn, para. 11,

® Bagosore ef al, Decision on Prosesutor’s Second Maotion for Reconsidemtion of the Trial Chamber's
“Decision on Frotecuwor s Motion for Leave o Yary the Witness List pursuant o Rule 73 Al (E)™ (TCY, 14 fuly
2004, pars, T; Sagorora ef af , Dociston on Prosecutor's Motion for Reconsideration of the Trial Chamber's
“Diegision on Prosecutor’s Motion for Leave 1o Vary the Witness List Pursuant te Rule 73 fis (E) (TCh, 135
Tune 2004, para. ¥ Hagororg el af.. Decision ob Reconsideration of Order to Reduce Wimess List and on
Mevion for Contempt for Vielation of that Order {TC), 1 March 2004, para. 11

; th,
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application 0 a request dated 22 January 2007 was unfair.” Furthermore, the slandard was
applied in viclation of the principle of ‘equality of arms’, because it had not been applisd o a
Prosecution request for admission of evidence filed afler the close of the Prosecution case.”

3 The Chamber recalls thal it “has a broad discrefion to direct the course of Lhe
proceedings in accordance with its fundamental duty to ensure a fair and expeditious (rial
pursuant to Article 19 (1) of the Statute.” The Ntabakuze Defence was expested to close its
case by 13 Cowober 20061 Motwithstanding this deadling, the Chamber allowed the Defence
to tender documentary evidence until 13 December 2006.'" 1t also allowed witnesses for the
Accunsed Nsegivumva and Kabiligi o wstify from 15 to 18 January 2007, This concluded the
evidentiary phase of the trial. The Chamber could have subsequently refused to admit
evidence. [nstead, in cerlain exceptional cases, it allowed the Defence to tender documents
after this date.'? Thus, the exceptional circumstances standard has operated in favour of the
Defence, and the Chamber cannot see how applying it has prejudiced the Defence.

a. Tuming 10 the equality of arms issue, the Chamber observes that the mentioned
Prosccution request was filed on the last day of its case, a day aller it had finished calling its
wilnesses.'” However, the Prosecution did not breach a deadline for tendering documenis.
Thus, the Chamber did not require exceptional circumslances.'! The challenged decision
therefore was not erroneous in law or an abuse of discretion. As no new circumstance has
arisen since the decision, which atfected the decision, reconsideration is not justified.

Cariification

7. Pursuant to Rule 73 (B), cerlification to appeal may be granted if the challenped
decision involves “an issue that would significantly alfect the fair and expediticus conduct of
the proceadings or the cutcome of the trial, and for which, in the apinion of the Trial
Chamber, an immedizte resolution by the Appeals Chamber may materialiy advance the
proceedings”. The laner includes a consideration of “whether a showing has been made that
the appeal could succeed. That threshold would be met, for example, by showing some basts
lo behieve that the Chamber commilled an error as 10 the applicable law; that it made a
patently incorrect conclusiun of fact; or that it was s0 unfair or unreasonable as 10 constimule
an abuse of the Trial Chamber's discretion™."”

? adotinn, para. 13 [referring to Bagosara of af , Decision on Bagosora Motion Lo Tender Statement of Witness
B-D6(TC), 3 Aapril 2007)

* Motion, paras. 3.4 {refenving o Sagosorag of of., Decision on Admission of Statements of Deceased Wilnesses
(TC), 19 January 20HI5).

¥ Jogosora et ol Decision on Prosevuior's Interlocutory Appeals reparding Exclusion of Evidence (ALQ), 19
Drecember 2003, para. 16.

" F. 5 July 2006 pp. 13, 17,

' Bagosarg ef af |, Decision on Bagosora botion o Presenl Additional Witnesses and Wary 15 Wilness Lisy, 17
Noverber 2004, para. 16,

“E £ Baposora er of | Degision on Bagosgra Motion o Tender Statement of Wimess G-10 (TC), 3 April 2007,
" Bagosorg ef af , Proseoution Molion to Admit inte Evidence the Slatecnenls of Various Deceased Withesses,
15 Chctobeer 2004,

e Bagoserg ef gf , Decision on Admission of Slatements of Decezsed Witnesses (TC), 19 January 2003, para, 11
(“W'hile it is certainiy ¢lear that ao further court-time would be scheduled for hearing the Prosecution case, there
is no suggestion that 1he Proscoution would be precluded from filing & motion for the admission of evidence by
written procedure'),

1% Brgosorg ¢f al., Decision on Molion for Reconsideration Concerning Standards for Granting Certification of
Imerlocutory Appesl (TC), L6 February 2006, para. 4 {relying on Adifosevie, Decision on Interlocutory Appeals
ofwhe Trial Chamber s Decision on 1he Assignment of Defence Counsel {TCY, 1 November 2004, para. 107,

; ¢h
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8 According to the Defence, the erronepus ap[inlication of the exceptional circumstances
standard affecred the fairmess of the procesdings.’® The Chamber disagrees, as discussed
above, that it erred in requiring exceptional circumslances to admit the staternent at that stage.

9, The Defence further argues that the challenged decision was based upon false
premises and incorrect reasoning. In particular, the Chamber ¢rred in considering that the
Defence had the opportunity to call Mr. Deme in 2006 and that jts request was filed
unjustifiably lare. The Defence submits that it was unable to locate Mr. Deme in time for him
lo testify. It eventually managed to obtain his statement and immediately requested its
admission.'” The Chamber recalls that in July 2006, (he Defence indicated that it had been
trying to focawe Witness Deme “for more than a year”.'" In August 2006, the Chamber
autharized his testimony by video-link.' A week later, the Defence announced that it would
not call the witness as it could noi to find him ™ At no stage in 2006 did the Defence suggest
that it may seek to 1ender the witness® evidence in writen form. Against this background, the
Chamber reiterates its position that the lateness of the request was not justified.

10 The Defence also argoes that the contested matiers in Mr, Deme’s statement, angd his
unavailability for cross-examination, go to the siatement’s weight and not admissibility.”' In
the Chamber’s view, whether or not it considered these factors does not change the fact that
ha exceptional circumstances were {found to justify admitting the stnement at that laie stage.

11. The Chamber has discretion to determine whether to admit evidence during trial.
According to the Appeals Chamber, cenification on questions of admissibility of evidence
should not ordinarily be granted. 11 is rather the “absolute exception™.” The Trial Chamber
finds no such exception in the present circumstances. The Defence did not eslablish that an
incorrect legai standard was applied, or that the Chamber made an error of fact in applying
the legal standard. The Defence simply disagrees with the manner in which the Chamber
exercised s discretion. The Appeals Chamber has ruled that this kind of factual
determination is not appropriate for certification.™

FOR THE ABOVE REASONS, THE CHAMBER

DENIES Lhe motion.
Arusha, 23 May 2807 'a }ﬂ‘ T -
Erik Mase Jai Ram Reddy Sergei Alekstevich Egoroy
Presiding Tudge Judpe Judge
[Seal of the Tribunal]
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" hotion, para. 18,

" hplion, parzs. 3, 3-8 wri TS
" Bagosora ot al, Niabakuze Request o A WP mady/gBeme o Give Testimeny Via Videw-Link, 12
Juby 2006, para. 5. T sy
'* Bagosora e al., Detision un Testimony of oy, :
Lo footnote 3 above, = el
# Motion, para. 14, '
1 Mviramasuluko ef af , Devision on ["avkine Nyiramasuhuko’s Appeal on the Admissibility of Evidence {AC),
d Gcwber 2004, parg. 5. Nuirgmoasubebe ef @), Decision on Pauling Wyiramasuhuko's Requesti for
Reconsideration (A0, 27 September 2004, para. 10,

a Myiramasubuke et af | Decision on Pauline Nyiramasuhuko's Appeal on the Admissibility of Evidence {AC]),
4 Doober 2004, para. 5.






