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INTRODUCTION 3 ‘ 0%-

1. The irial against Emmanuel Rukundo commenced on 15 November 2006, The
Prosecution closed its case on 12 March 2007, The Defence case is set to starl on 2 July
2007."

2. On 3 May 2007, the Defenice filed 2 Motion, asking the Chamber to grant protective
measures 10 polential witnesses residing in Rwanda, other African countries and in Europe.
The Motion was brought pursuant to Article 21 of the Statute of the Tribunal (1he *Statuie”)
as well as Rules 69 and 75 of the Ruies of Procedure and Evidence {the ‘Rules’).? The
Prosecunion has not flied a Response.

SUBMISSIONS

3. The Defence submits tha! it seeks protective measures for potential withesses residing
in Rwanda and other African countries who have not expressly rencunced their right to
protection and for those residing outside of Africa who have asked for protective ineasures.,

4 The Deience further submits that al! jis wimesses have expressed fears for their own
safety and that of their families in connection with their lestimony befere the Tribunal and
have indicared that they will only testify if protective measures are granled. The Defence
submits ip particular (hat its witnesses conld be accused of being complicit in genocide if
they were to openly wstify on behalf of a person charged with this come.

5. Finally, the Defence submils that the principle of equality of arms demands that the
proneclive measures for Defence witnesses should be similar to the ones granted mw
Prosecution witnesses, The Defence annexed severa) docurnenis in support of its Motion.

DELIBERATIONS

a. Acconrding to the well established jurisprudence of e Tribunal, the witess'
subjective expressions of fear must be underscored by objective considerations to justify the
grant of protective measures.” The practice of the Tribunal requires the moving party to
demonsirate such objective basis through afTidavits attesting io the slale of insecurity n the
wimess' place of residence, the presence at such place of individuals either relaied to, friends
with, o1 otherwise supportive of the accused, or other circumstances demonstrating Lhat if the
identity of the witnesa{es) and the face that they may testify before the Tribunal are known,
such witness(es) may face danger to their lives or to the lives of their family members.

7. The Chamber has carefully reviewed the supporting material annexed to the Motion.
The Chamber sobes fn particular the extensjve material documenting the risks wimesses are
facing in Rwanda and the Great Lakes region. In light of this raterial, the Chamber
concludes that the fears for their awn safety or the safety of their family members expressed
by the poiential Defence witmesses residing in that area, are justified by objeclive
considerations, With respect to the supponting material for winesses living in Eurcpe, the
Chamber notes that the Defence only reproduced a declaration by Professor Reyntjens of July

' Seheduling Order Following Lhe Pre-[Defence Conference (Scheduling Grder’), 7 May 2007.
T “Requéte urgenic & T Dfapse on preseription de mesures spéerales de proteciion des témains & décharge
rotentie]s en voria Jdes artieles &9 2 75 du Réglement de Procddure of de Preuve.”

The Prosecufor v, J. Rugam parara, “Decision on the Proscenior's Metinn for Protective Measures for
Wiincuses™, 28 Ocolber 2005, para, paras. 6, 7; The Prosecuior v. T Remzahs, “Decision on the Prosscutor’s
Motion for Protective Measures for Wietims and Witnesses Lo Crimes Alleged in the indictamemt™, 17 August
2005, para. 7, P Prosecutor v. T Bagesora et af, “[ecision on Lhe Extremely Urgent Request Made by the
Defence for Provection Measires for Mr. Bernard Mioyahaga™, 13 Seplember 1999, mara, 28
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1998, in which reference is made to the wimesses” fear of Rwandan killer commandos
allegedly operating in Europe, whose existence had not been proven at that date, The
Chamber congiders that this declaration is omdated and not sufficient to objectively justify
the witnesses’ fears for their sefety wday. However, in the interests of judicial economy and
in light of the scheduled start of the Defence case on 2 July 2007, the Chamber considers it
necessary to take the side of caution by granting protective measures to all Defence witnesses
at this stage. The Chamber, however, reserves its ripht to modify Lhis order whenever il is
warranted,

B The Chamber notes that the protective measures sought by the Defence for Rukundo
are substantially identical to those granted to Prosecution witnesses in the present case.! For
the sake of consistency and trial faimess, the Chamber hereby grants identical proective
meastres, enumerated below, to the witnesses for the Defence. With respect to the Delence™s
disclosure obligation, the Chamber recalls that all the witnesses’ identifying infortation have
to be disclosed to the Prosecution at least 21 days prior to the siar of the Defence case.”

FOR THE ABOYE REASONS, THE CHAMBER
GRANTS the Defence Mation;

ORDERS ihar:

{a)  the Defence fur Rukundo shall assign pseudonyms to its witnesses; the assigned
psevdonyms shali be used at any time when referring to these witnesses during the
course of the proceedings before this Tribunal and in communications and
discussions between the parties and to the public;

(b}  the names, addresses, whereabouts and any other information capabie of
identifying these wimesses, including but not limited to familial and social
relations, shall be kept confidential by the Registry and not be included in any
non-coniidential records of the Tribunal, or otherwise disclosed to the public or
media, prior to, during and after the conclusion of this trial and any appeal. The
identifying information shall be communicated (o WVSS in accordance with
established procedure and gnly in order (o implement protective measures for the
mdividual;

() the names, address, whereabouls, relations, ond any other infonnation capable of
identifying these witnesses contained in the existing records of the Tribunai shall
be expunged from such records;

{dy the Prosecution is prohibimd {rom sharing or otherwise disclosing any
information, documentary or otherwise, capable of identifying these wimesses, to
any person or any entity outside the office of the Prosecutor;

(e} the Prosecution shall not altempt 10 make en independent determination of the
identity of these wilnesses, nor shall they encourage, or otherwise aid any other
individual to do the same;

! Diecision on Lhe Prosecutor's Motion for Variation of Wilness List and Prolactive Measures for Wilnesses
BUW, CCF, CCT apd BL), 14 Febroary 2007
* Scheduling Order, 7 May 2007.
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(h No photograph, audic or video recording or sketching of these witnesses shali be
taken at any time or any place without the leave of the Trial Chamber;

{2 The Prosecution and any representative acting on its bebalf, upon approval of the
Chamber shall notify the Defence for Rukundo in writing prior to any contact with
any of its wimesses and, if the witness consents, the Defence for Rukundo shall
facilitaie such conlact;

n The Defence for Rukunde may withbold disclosure o the Prosecution of the
identity of the protected witnesses and wmporarily redac! their names, addresses,
locations and other identifying information from m:terial disclosed to the
Prosecution. However, such information shall be disclosed by the Defence to the
Prosecution at least 21 days prior to commencement of the Defence case, in order
to allow adegquate time for the preparation of the Prosecution pursuant to Rule
G9C) of the Rules,

Amsh: , 16 May 2007

Gk ok Saobi ot

AF Reatl and approved by
oka le Silva Taghrid Hikmet Seen Ki Park
Presid 1g Judge Judge ldge

{Absent at the time of the signamre)






