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The Pragecutor v Npframasufinkos ef af. | Jpint Case Mo, ICTR 93-42-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber [I composed of Judges William H. Sekule, Presiding, Arletle
Ramaroson and Solomy B. Bossa (the “Chamber™);

BEING SEIZED of the “Requéte en certification d'appel des décisions orales des 19 et 23
avril 2007 concernant la divulpation des documents du dossier d'immigration du temoin de
fa Défense AND-44.7 {iled on 26 Apnl 2007 (the “Motion™);

CONSIDERING:

1) The “Prosecutor’s Response to the *Reguéte en certification d'appel des
décisions arales des 19 et 23 aveil 2007 concernant lu divulgation des documents du dossrer
d'immigration du témoim de la Défense AND-447" liled on 1 May 2007 {“Prosecution
Responge™),

T} The “Réponse d ' diphonse Nrezirvayo d lo Prosecutor’s Response to the
‘Reguéte en certification d'appel dex décisions orgles des 1% et 23 evril 2007 concernant la
divilgation des documents du dossier & immigracion du témain de la Défenve AND-44""
filed on 3 May 2007 (“Nieziryayo's Reply™k

CONSIDERING the Statute of the Tribunal (the “'Statuie™) and the Rules of Procedure and
Evidence (1the “Rules™ in particular Rule 73 (B) ol the Rules;

NOW DECIDES the Motion, pursuant 1o Rule 73 of the Rules, on the basis of the wnitlen
submissions of the Panies.

INTRODUCTION

1. On 19 Apdl 2007, afier the start of its cross-examinalion of Defence Witness [or
MNiezirpayo AN[-44, the Prosecution disclosed a document it connection with the
Wittwess” immigration liles, All Defence Counsel objected 1o the use of this documem
on the grounds thal any parly wishing to use a document for purpose of cross-
examination shoutd disclose it in a limely manner, and in any case before the star of
1S Cross-exXamination.

2. On the same day, the Defence for Nieziryayo relied upon an Appeals Chamber
Decision’ and submitled that immigeation files are specilic and should have been
disclosed much ecarlier than at the beginning of the cross-examination by the
Prosecution. In its oral decision issued on the same day (the “Impugned Decision™),
the Chamber ruled that documents that maybe used in cross-examination should be
disclosed 10 the ather party in a timely manner 2nd in any case before the beginning of
the cross examination unless there are other circumstances. The Chamber further
emphasized that there is a distinction between Lhe disclosure of documents 10 be used
In cross-cxamination and disclosure obligations that a party may have at different
stages of the proceadings and that distinetion must be bome in mind. If the document

' Prosecutor v. Bugosora et al. Case No. 98-41-AR73, ~Decision on interlocutory Appeal Relating to
Disciosute Under Rule 66(B) of the Tribunal’s Rulcs of Procedure and Evidence™, (AC) 25 September 2006
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concerned is alleged to go bevond the requirement for cross-examination and would
have necessitatcd an earlier disciosure, this element should be demonsirated. The
Chamber therefore authorised the Prosecution to make use of the aforesaid document
for cross-cxamination purpose aller granting to the Padies addiuonal time to get
familiarised with it.’

The Prosecwlor v. Nviramasufinko er al, Ioint Case No, ICTR 98-42.T

3. On 23 April 2007 and during the cross-examination of Wimess AND-# by the
Prosecution, the Defence for Nteziryayo objected again 1o the use of the immigration
Itles in question on the same grounds. The Chamber overtuled the objection and
stressed that a decision had already been rendered on that issue on 19 April 2007

4, On 26 April 2007, the Defence flied a mohon for cerification o appeal the two oral
decisions of 19 and 23 April 2007 which are in fact the same as the later simply
reiterated the tormer.

SUBMISSIONS OF THE PARTIES

The Defence

5. The Defence submits that the Impugned Decision involves an issue which would
affect the fair and expeditious conduct of the proceedings because the Accused’s right
to a complele defence was breached. According to the Defence, it was not given the
opporiunity Lo assess Wilness AND-44's credibility through his immigration files
before calling him due to the Prosecution’s failure 1o disclose. The Defence further
submits that the Impugned Decision was rendered whereas the Defence was not
allowed W pud forward its submissions on the issue at stake.

6. The Defence submits that an immediate rezolution by the Appeal Chambers of the
maller may matenally advance the proceedings. The Defence alleges that the
Chamber might erroncously esscss the credibility of Witness ANID-44 in relying upon
his prior statement, the existence of whith was not known 40 the Defence in due thme.
The Defence furher states that the aloresaid prior statement should be excluded as
well as Wimess AND-447s testimony in this respect. Finally, the Defence submits that
if the Prosecution had disclosed the immigration files of Witness AND-44 as required
by the Appeals Chamber. the Defence mi ght have not called him as a withess.

The Prosecution

7. The Proseculion submils that none of the issucs raised by the Defence [ulfill the
requirements of Rule 73 (B) justifving the cenilication to appeal. Furnlhermore, it
alleges that during his testimony, Withess AND-44 conceded that he had in his
possession his immigration documents and this fact should have been known by the
Defence, irrespective of Prosecution disclosure.

8. ‘The Prosecution submits that no request under Rule 86 (B) for prior inspection of the
documents in question had been formulated and therefore, contrary to the Defence

“T. 19 April 2007, p. 52 (ICS).

TF. 23 April 2007, pp. 21-22{(C8).

? Prosecuror v. Bagosora ef al, Case  No. 98-21-AR73. “Decision on Interlocutory Appeal Relaling to
Dusclosure Under Bole 66(B) of the Tribunal's Bules of Procedure and Evidence™, {AC) 25 September 2006
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contention. the Chumber did not err in rendering the Impugned Decisions on 19 April
and 23 Apri] 2007.

The Defence Reply

Q. The Defence submits that it had not filed any motion under Rule 66 (B} simply
because it was not aware of the existence of the immagration documents al stake.

10.  the Defence further submits that the Prosecution had the aforesaid documents since
12 February 2007 bul had not made any ellont to disclose them despite their
speciticity and the faet that it intended to use them to cross-cxamine Witness AND-
44,

DELIBERATIONS,

il.  The Chamber, recalling its jurjsprudences notes that decisions rendered under Rule 73
motions are without interlocutory appeal, except on the Chamber’s discretion for the
very limited circumstances stipulated in Rule 73 (D).% These conditions require a
specific demomstration, and are not met throwph g general referspce 1o the
submissions on which the Impugred Decision was rendered.’

12, Having reviewed the submissions of the Parties, the Chamber is of the opinion that in
its Motion, the Delence penerally revisited the thrust of its previous arguments which
led to the Tmpugned Decision rather than demonstrating the conditions required for
the Chamber to grant certification to appeal the Impugned Decision. The Defence has
therefore failed o sansfy the critena for the grant of certification under Rule 73 (Bl

* Prosscuter v, Myirameyuhuke, Case No, ICTR-97-21-T, “Decision on Defence Mation for Cenification to
Appeal the “Decision an Delence Motion for 3 Stay of Procecdings and Abuse of Process™, 19 Match 2004
paragtaphs 12 - 16; Prosecutor v, Mtahobali and Myiramasuhuke, Case Moo JCTR-92-21-T, “Decision on
Wizhobali’s and Nyiramasuhoke’s Mations for Centifieation to Appeal the “Decision on Detence Urgent Motion
to Declure Parts of the Lvidence of Witnesses R and QBZ [nadmissible”, 13 March 2004, paragraphs 14 - 17,

® Under the first limb of Rule 73(B). lhe applicant must show how an appellate review would significanty aflect
{a) & fair and expeditious conduct of the proceeding, or (b) the ocutcome of the wial. This condition is ngt
determined on the merits nf the appeal. Second, the applicant has the burden of convincing the Chamber that an
“immediate resolution by the Appeals Chamber may materialty advance Lhe procesdings.”
© Prosecutor v Myiramaswhuke e «f., "Decision on Prosecutor’'s Motion for Cemification o Appeal the
Decision of the Trial Chamber dated 30 Movember 2004 on the Prosecution Motion for Disclosure of
Evidence”, 4 February 2003, para.il; Prosecuror v. Nviremasuehuho, Case No. ICTR-97-21-T, “Decision oo
Delence Motion for Cenificanan o Appeal the “Decision on Defénce Motion for a Stay of Proceedings and
Abuse of Process™, 19 March 2004 paras. 12 — 16; Prosecuror v Mahobali and Nyiramaswhuko, Case No.
ICTR9T-21-T, “Decision on Hizhobali's and Nyiramasuhuke's Motions for Certification to Appeal the
“Decision oo Delence Urgent Motion 10 Declare Farts of the Evidence of Wimesses RV and QBZ
lnadmissible”. 18§ March 2004, paras, 14— 17,
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DR THE ABOVE REASONS, THE TRIBUNAL

"¥ENIES the Maotion for certification.

Arusha, 10 May 2007

William H. Sekule
Presiding Judge

[Seal of (he Tribunal]

R RYAEN

Solomy Balungi Bossa
Judge






