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THF. INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

SITTING as Trial Chamber II composed of Judges William K. Sekule, Presiding, Arlette 
Ramaroson and Solomy B. Bossa (the ·'Chamber"); 

BEING SEIZED of the "Requefe en cenificarion d'appe/ de.i d<!cfa,on.,· orale.i de.1· 19 el 23 
rr,,ri/ 2007 concernant la dh-u/ga1io11 des documen/s du dossier d"immigration du timoin de 
la Dtfen.,e AND--1-1," filed on 26 April 2007 (the "Mocion''); 

CONSIDERING, 

i) The "Prosecutor·s Response to the 'Requete en certifica1ion d'appel des 
d/!Ci,<ions orales de., 19 et 23 avri/ 2007 concermm/ fo di.-u/ga/!on des documents du do.1.1ier 
d'immigrotion du timoin de la Di(ense AND-44. '" filed on l May 2007 ('·Prosecution 
Response"): 

ii) The "Riponse d'Afphonse .'iu:ziryayo ii la Prosecutor's Response to the 
'Regui!te en cert/ficarion d'oppcl des dfri;ions oral es de, 19 el 23 avril 2007 cancernanl la 
divulgation des document:, du do.u,er d'1mmigra1ion du t<imoin de la Difen:,-e AND-44, '" 
filed on 3 May 2007 (··Ntez1J)ayo 's Reply"): 

CONSIDERJNG the Stacute of the Tribunal (the ·'Siatutc'') and the Rules of Procedure and 
Evidence (the "Rules") in particular Ruk 7 3 (B) of the Rules; 

NOW DECIDES the Motion, pursuant to Rule 73 of the Rllles, on the basis of the 1>:ritten 
submissions of the Parties. 

INTRODUCTION 

1. On 19 April 2007. after the start of its cross-examination of Defence Witness for 
Nteziryayo AND•44, the Prosecution disclosed a document in connection with the 
Witness' immigration !'iks. Al! Defence Cowisd objected to the use of this document 
on the grounds thal any party wishing to use a document for purpose of cross­
examination should disclose it in a limcly manner, and in any case before the start of 
its cross-examination. 

2. On the same day, the Defence for Ntezi,yayo relied upon an Appeals Chamber 
Decision' and submitted thal imm1gra1ion files are specific and should have been 
disclosed much earlier than at the beginning of the cross-examination by the 
Prosecution. In its oral decision issued on the same day (the '·Impugned Decision"), 
the Chamber ruled that documcnls that maybe used in cross-examination should be 
disclosed 10 chc other party in a timely mallfler and in any case before the beginning of 
!he cross cxan1inatiou unless there arc ocher circumstances. The Chamber further 
emphasized that there is a distinction between the disclosure of documents to be used 
in cross-examination and disclosure obligations that a party may have at different 
stages of the proceedings and that dtstmction must be borne in mind. If the document 

1 Prm«~lor v ffagruom el al. Case No 9g-41.AR7l, ··Decision on Interlocutory Appeal Relating to 
D«closurc Under Rule 66(B) of the Trobunal's Rules ot~'roccdur< and E>,drncc", (AC) 25 ~6 
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concerned is alleged to go beyond the requirement for cross--ex:amination and would 
have neces~itatcd an earlier disclosure, this clement should be demonstrated. The 
Chamber therefore authorised lhc Prosecution to make use of the aforesaid document 
for cross-examination purpose aller granting to the Panies additional time to get 
familiarised wilh it.1 

3. On 23 April 2007 and during the cross-examination of Witness AND-44 by the 
Prosecution, the Defence for Nteziryayo objected again to the use of the immigration 
files in question on the same grounds. The Chamber overruled the objection and 
stressed that a decision had alreadv been rendered on that issue on 19 April 2007.3 

4. On 26 April 2007, the Defence filed a motion for cenification to appeal the two oral 
decisions of 19 and 23 April 2007 which are in fact the same as the latter s1mp!y 
reiterated the fonner. 

SUBMISSIONS OF THE PARTIES 

The Defence 

5. The Defence submits that the Impugned Decision involves an issue which would 
affect the fair and expeditious conduct of the proceedings because the Accused's right 
to a complete defence was breached. According to the Defence, it was not given the 
opportunity lo assess Witness AND-44 's credibility through his immigration files 
before calling him d\lc to lhe Prosecution's failure to disclose. The Defence further 
submits that the Impugned Decision was rendered whereas the Defence was not 
allowed to put fonvard \Is submissions on the issue at stake. 

6. !be Defence submits that an immediate resolution by the Appeal Chambers of the 
mailer may materially ad~ancc the proceedings. The Defence alleges that the 
Chamber might erroneously assess the credibility of Witness AND-44 in relying upon 
his prior statement, the c;,;.i~tence of which was not known to the Defence in due time. 
The Defence further state~ that the aforesaid prior statement should be excluded as 
well as Wimess AND-44's testimony in this respect. finally. the Defence submits that 
if the Prosecution had disclosed the immigration files of Witness AND-44 as required 
by the Appeals Chamber.' the Defence might have not called him as a wimess. 

The Prosec11ti011 

7. The Prosecution submits that none of the is;\lcs raised by the Defence fulfill the 
requirements of Rule 73 (B) justifying the ccnification to appeal. Furthermore, it 
alleges that during his testimony, Witness AND-44 conceded that he had in his 
possession his immigration documents and this fact should have been kno"''II by the 
Defence, irrcspecti ve of Prosecution disclosure. 

The Prosecution submits thal no request under Rule 66 (B) for prior inspection of the 
documents in question had been formulated and therefore, contrary to the Defence 

1 L 19Apnl2007,p.52(JCS). 
'T 23 Apr,I 2007, pp. 21-22 (ICS) 
' f'rosemwc v Bago.Jora el al, Case l'io 9S-41-AR73. "Decision on Jnterlocu!ory Appeal Relating to 
Di,closme Under Rule 66(8) of the Tribunal's Ruic, of

1

Procedurc arnl Evidence'. (AC) 2~ 5e~ 
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contention. the Chamber did nol err in rendering the Impugned Decisions on 19 April 
and 23 April 2007. 

The Defence Reply 

9. The Defonce submits that it had not filed any motion under Rule 66 (B) simply 
because ii was not aware of the existence of the immigration documents al s1akc. 

IO. The Defence further submits that the Prosecution had the aforesaid documents since 
12 February 2007 bul had not 111adc any effort to disclose them despite their 
specificity and the fact that ,t intended to use them to croso-cxamine Witness AND• 
44. 

DELIBERATIONS, 

11. The Chamber, recalling its junsprudence' notes that decisions rendered under Rule 73 
motions are "ithoul interlo~utory appeal, except on lhe Chamber's discretion for the 
very limited circumstances stipulated in Rule 73 (D). 6 These conditions require a 
specific demonstration, and are not met th.rough a general reference lo the 
submissions on which the lmpugned Decision was rendered.7 

12. [laving reviewe<l the ~ubmissions of the Parties, the Chamber is of the opinion that in 
its Motion. the Defonce generally revisited the thrust of its previous arguments which 
led to lhe Impugned Decision rather than demonstrating the co11d1tions required for 
the Chamber to grant certiikation to appeal the Impugned Decision. The Defence has 
therefore failed to satisfy the criteria for the grant of certification under Ruic 73 (B). 

'Pro.,acuro, v, Nym1m,,,uhuko. Case No, !CTR·97-21-T, "Decision on Defcne< Motion for C<r1ificalion to 
Appeal 1he "Decision on Defence Motion for a Sta)' of Procccdrngs and Abuse of Process''. 19 March 2004 
paragraphs 12 - 16, Prosecutor v Nmhobali and Nyiramasuhuko. Case No )CTR.-97-2l•T, "lJedSLon on 
Ntahobali's •nd Nyiramasuhuko'• Motion, for Certification !o Appeal !he "Dcciston on DdOnce Urgent Motrnn 
to Decl•rc Parts of the Evidence ofW1lnessc, RV and QBL lnadm,,.,ble". JS March W04, paragraphs 14 -- 17. 
'Under the fo's1 limb ot Rule 73(8). lhc applicant must sbo" how an appellate review would s1gnificontly alYect 
(a) a fatr and e~pod,t1ous conduct of tho proceeding, or (b) tho outcome of the trial. ThJ> condition " not 
delcrrnin,d on the meri!s nfthe appeal Second, tile applicant has tho burden of convincing the Chamber th•t an 
~immcdtate resolution b} lhe Appeals Chomber may ntalonally advance the proceedings." 
· Prosecutor v Nym:,ma,11h11ko el ul .• "Decision on Prosocutor', Motion for Certification IO Appeal the 
Decision of the Ttial Chamber dated JO No,·ember 2004 on the Prosecution Motion for Disclosure of 
Evidence", 4 February 2005, parn.11; Pro.se,•uwr, Ny,ramasuhulw, Case No ICTR-97-2\•T, "Dccis,on on 
Defence Motion for Cert;f,c.uion to Appeal lhc "DwSLon on Defence Motion for a Stay of Proce,,dings and 
Abuse of Process"', 19 March 200~ paras. 12 - 16; Pro.<ecu10, v Ntahobuli and Nyrr-amasuhuko, Case No. 
!CTR•97•2\-T, "Decision nn Ntahobali's and Nyiramasuhuko"s Molioru. for Certific:allon to Appeal tbe 
·"Decision nn LJcf<nce Urgent Motiotl to Declare Par!• of lhc Lvidence of W,cnc,se, R.V and QBZ 
lnadmtssible". I 8 March 2004, paras, 14 - 17, 
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: UR THE ABOVE REASONS, THE TRIBUNAL 

IENIES the Motion for certificauon 

Arusha, 10 May 2007 

William H. Sekulc 
Presiding Judge 

,, .... 
[Seal of the Tribunal] 

Solomy Balungi Bossa 
Judge 




