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INTRODUCTION

1. The rial against the four accused in this case commenced on 24 September 2004
Prosecution Wiiness AQE testified on 8,9, 13 and {4 June 2005 On 7 December 2006 the
Prosecution closed ils case.

2, On 3 April 2007, the Chamber rendered a decision denying a request by the Defence
for Bizimungu to recall Prosecution Wimess AOE for additional cross-examintaiion. On
1) April 2007, the the Defence filed a motion requesting the Chamber to grant cerlification to
appeal its decision of 3 April 2007 {the “Impugned Decision’) pursuant to Rule 73{B) of the
Rules of Procedure and Evidence (1he “Rules™).' The Prosecution did not file a response.

DELIBERATIONS

3, The Chamber recalls its previous Decisions in which it discussed the enleria for
certification under Rule 73({B}.* Rule 73(B) provides that decisions rendered on motions [ied
by the parlies under Rule 73 arc withour interlocutory appeal. The same provision invests the
Chamber with a discretion o grant certification to appeal when the two prerequisiles
delincated in Rule 73(B) are satisfied: the moving parly must demonstrate that the impugned
decizion involves an issue (1) that would significantly affect the fair and expedihous conduct
of the proceedings or the outcome of the trial, and {ii} that an immediate resolution of the
issue by the Appeals Chamber may materially advance the proceedings. These two
conditions are curnuladve and are not determined on the ments of the appeal against the
impugned Decision. The Chamber stresses that certification to appeal is an exceptional
measire that should be granted spa:mgly

4. The Defence for Bizimungu submits that the issue of recalliug a wimess to confront him
wilh a document {iL.e. the annex to his guilty plea), disclosed following his testimony, affects
the fair and expeditions conduct of the proceedings. Even though the wilness was cross-
examined on the document, the parlies were net yet in possession of the annex In guestion,
and it was not entered into evidence as an exhibit. The Defence considers therefore, that it
has been prevemted from giving the Chamber information, which could put the witness’
credibility into doubt, and nsks that the Chamber will make an incorrect conclusion ti this
regand.

5. With regard to the st criterion, namely the fact that the impugned decision involves an
1ssue that would significantly affect the fair and expeditious conduct of the proceedings, the
(Chamber understands that the use of the word “significantly” points out the intention of the

' Augustin Bizimuneu's Defence Motion for Certification to Appeal the Decision Titled "Decizion on Defence
Matian 1o Recall Prosecution Wimess A0E for Additional Cress-Examination™{Rule 73(B) of the Rules of
Procedure and Evidence)

* The Prasecuior v, Augustin Bizimungy, dugustin Ndindiliyimana, Francois-Xevier Nzuwonenteye, fnnocent
Sqgahuta, Case Ko, ICTR-00-56-T, Decision on Sagahutu's Request for Certification (o Appeal, 9 June 2005,
para. 16; Decision on Bizimungu's Request for Certification to Appeal the Orat Decision Dated & June 2005, 36
June 2005, para. 17; Decision on MNdindiliyimana's Regquest for Centification to Appeal the Chamber's Decision
Drated 21 September 2005, 26 Oetober 2005, para. 7; Decision on Bizimungu's Motien for Certufication o
Appeal the Chamber's Oral Decision of 2 February 2006 Adwatting Part of Wimess GFA’s Confessional
Statement inte Evidence, 27 February 2006, para. 11; Decision on Mdindiliyimana®s Motion for Centificalion m
appeal the Chamboers Decision dated 15 June 2006, 14 July 2006, para,7; Deciston o8 Defence Reques! for

'L ertificalion b Appeal the Chambers Decisicn Pursuant to Rule %8 bis, 24 April 2097, para 5.

} Prosccutor v. Arsene Shalom Niahobali and Pauline Nyframaeswhuko, Case No, ICTR-9721-T Degision on
Mahobali's and Wyiramasuhuko's motions for centification lu appeal the *Decision on Detence Lrgent Moetion
to Declare Parms of the Evidence of Witnesses BV and QBZ inadmissible” (TCj, 18 March 2004, pars, 15,
Prosecutor v. Faufine Nviramastehuko, Case No WOTR-98-42-AR71, Decision on Panline Nyiramasuhuko's
Request for Certification {AC), 27 Septernber 2004, para 10
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draflers to exclude issues of minor or tangential significance that may arise in the course of a
trial from the category of issues worthy of certification to appeal. The oous {or demonstrating
how the impugned decision significantly affects the faimess and the progress of the
proceedings or the oulcome of the (ral rests with the moving party.

6. The Chamber held in the impugned decision that the reasons proffered by lhe
Dcfence [or mecalling Prosecution Witness AOE were notl compelling enough to warrant his
recall. The Chamber finds that the Defence has generally recapitulated the thrust of its
previous arguwlents rather than demonstrating how the Chamber’s dismissal of the Defence
Motion to recall Prosecution Wiincss AOL wili significantly affect the faimess and
expeditions conduct of the procecdings or the outcome of the tmal. No other argument has
been put forward Lo satisfy the first conditien vequired for the Chamber to exercise its
discretion in favour of granting certification for interlocutory appeal. In fact, the Chamber
deems he Defence motion to be an attempt 1o re-litigate an issue that has already been
decided by the Chamber.

7. The failure of the Defence for Bizimungu to satisfy the first crtenon stipulated m Rule
73(B} of the Rules obviates the need for the Chamber to consider the Defence submissions
witlt regard to the second cumuvlative critenon.

FOR THE ABOVE REASONS, THE CHAMBER

DISMISSES the Defence request for certification.

Arusha, 10 May 2007
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Asoka de Silva
Presiding Judge

Sean Ki Park
Judge

{Seal of ihe Tokunal]






