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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber I, compesed of Judge Erik Mose, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egoroy;

BEING SEIZED OF the “Bagoscra Defence Request for Certification er Reconsideration”
etc. of the Trial Chamber’s decision of 21 March 2007, filed on 28 March 2647, and its

addendum, filed on 30 March 2007,
HEREBY DECIDES the request.

INTRODUCTION

L. During the crogs-examination of Prosecution Wimess AB{} in September 2004, the
Defence challenged his testimony that he atended a paricelar school in Rwanda under his
current name.! In November 2006, the Defence requested and oblained from the Rwandan
authorities documents listing students whe anended that school. According to the Defence,
Wimess ABQ's name did not appear on the lists. On 12 December 2006, the Defence moved
to admit the documents into evidence, arguing Lthat they estabiished that the witness was lying
about either his name or his attendance at the school.”

2. On 21 March 2007, the Chamber denied the motion. It held chat material used for
impeaching the credibility of a wimness can only be tendered in connection with that witness’
testimony. Recall of Witness ABQ was precluded since the Defence filed the motion after its
case closed. The Chamber found no justification for the delay in seeking the lists from the
Rwandan authorities, given that his attendance at the school was a credibility issue since
2004." The Defence seeks centification to appeal or reconsideration of the decision.

DELIBERATIONS
Certification

3. Pursuant to Rule 73 (B). cerlification to appcai may be granted if the chaliengad
decision involves “an jssue that would significantly affect the fair and expeditious conduct of
the proceedings or the outcome of the tral, and for which, in the opinion of the Trial
Chamber, an immediale resolution by the Appeals Chamber may materially advance the
proceedings™. The laher inchrdes a conrsideragion of “whether a showing has been made that
the appeal could sucoeed. That (threshold would be met, for example, by showing some basis
to believe that the Chanber commined an error as to the applicable law; that it made a
patently incorrect conclusion of fact; or that it was so unfair or unrcasonable as to constitute
an abuse of the Trial Chamber’s discretion™?

T 7 Sepicmber 2004 pp. 2, 5-6, 11; T. & September 2004 pp. 17, 20, 46; T, § Scplember 2004 pp, 32-34,

! Bapasora <f af, Requite dc la Déﬁ:nse de Bagosora visant W déplt de documents e preuve, Gled on 12
Du:ember T,

Bagamra £ gf, Decision on Dagosors Defence Request for Admission of Documents (TC), 21 March 2007,

pas, 910
Pﬁasmﬂ'm et al., Dexision on Motivn for Rezonsideraiion Concerning Standards for Granting Cerlification of
Imserlecutory ﬂppcai 16 February 2004, para. 4 {relying on Mifesevic, Decision on Interloculory Appeals of the
Trial Chamber™s Decision on the Assignment of Defence Counsel (IT), 1 Novemnber 20061, parm, 107,
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4. The Deifence argues that there are no provisions in the Rules of Procedure and
Evidence requiring that documents used for impeaching the credibility of a witness be
tendered during his or her testimony.” This standard was only created by the Chamber in a
decision dalEd 26 February 2007, conceming the Accused Wsengivumya (“Nsengiyumva
Decision™.® It should not have been applied t© a Defence motion which preceded that
decision, without hearing Defence submissions on the matter.” Furthermore, the requirement
is applicable only Lo witmesses’ written statements.® The Defence submits that material which
meers the conditions of Rule 29 (C) must be admitled, wnless such admission would
adversely impact the Accused.” Given that the Chamber found the documents relevant and
probative, it should have admitted them under Rule 89 (C).

5. The Chamber observes that recailing a witness when a parly seeks to agmit new
evidence intended to impeach his or her eredibilicy, is established practice. The Nsengivumva
Decision metely reiterated Lhis practice, which provides the witness with an opportunity to
explain why the new evidence does not discredit him or her. Although the decision rejated to
wTitlen slatements, the standard was clearly found to be of general application w any matenal
intended to impeach wimesses,'” In the challenged decision, the Chamber sucssed the generai

applicability of the standard.'!

6. Rule £% { 1) permits, bul does not require, the Chamber to admit relevant and
prebative evidence ™ The Appeals Chamber has upheld a decision of this Trial Chamber not
o admit evidence which mel the requirements of Rule 89 {C].” It affimed that the Trial
Chamber “has 3 broad discretion W direct the course of the proceedings in accordance with
its fundamental duty to ensure a {fair and expeditious trial pursuant 1o Anicle 19¢(1) of the
Statute. In pursuit of these goals, the Trial Chamber may choose to exclude otherwise
relevant and probative evidence where iis prejudicial effect will adversely affect the faimess
or expeditiousness of the proceedings.”"

* Request, pars, 36,
* Ragosare et of . Decision on Neengiyumva Maotion to Admit Documents as Exhibits (TC), 26 February 2007
;referm:l uy by the Defence in its Request, para. 20}

Addendum, para 414
¥ The Defence adds that recalling a witness in order fo admit documentary evidence involves unnecessary
expenses and delays (Request, para, 24), Instead, the avidence should be sdmitied, and assessed by the Chamber
in light of Lhe fact that it was ot presented 10 e wilness { Request, paras, 39),
> | Reguesl, paras. 22-23,

' Wsengiywmva Decision, in panticylar pares. 6, 8.
" Bagrnrara ef al., Dezision on Begosora Defence Roquest for Admission of Dacoments (TC), 21 March 2007,
pari 10 (referring to Lhe analysis in e Nsengiyumva Decision, the Chamber reiterated the siandard identilked
there, and held: “Here, the Defence does nol seck 1o impeach Winess ABQ's 1lestimony through witress
sizmenls bt mther theough school reconds. The some analysis sill zpplies.™}
1" Hagosora et @l | Decision on Admissibility of Proposed Testimony of Witmess DRY (TC), 18 September
2003, para, 4.
i Bagesara ei al., Decision en Prosecuter™s Interlocutory Appeals regarding Exciusion of Evidence (AL), 19
Decemher 2003, para. 13 (“Even where pattern evidence is relevant and deemed probative, the Trial Chamber
may s4ll decide to exclude the evidence in the interests of justice when {ts admission could lead to unfaitiess in
the trial procerdings, such as whoen the probative value of the proposed cvidence 15 aolweighed by its prejudicial
effecl, pursaanl (o the Chamber's duly to ensure a luir and expeditious trial us required by Article 1% (1) of the
Staiute of the lnternational Tribunal.”) The fact thal the evidence addressed by the decision qualifted as “similar
patiern evidence” under Rule 93, has o bearing an the analysis thal evidence which meets the requirements of
Rule 32 {C) may sl be deemed inadmizsible “in the inwerests of Justice when its admission could lead o
unfairness in the rial procesdings™,
" Bagasora et af, Decision on Prosecutor's [nterloculary Appeals regarding Exclusion of Evidence (AC), 19
Deccmber 2003, pars. 16. (This alirmeation was correctly recognized by the Defence in ils Request, para, 21).
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7. While considerations of faimess often benehit the Accused, they also cequire thal
witnesses be confronted with evidence intended to discredit cheir credibility. This was
recognisad in the Kamuhanda judgement, where the Chamber disregarded Defence evidence
intended to impeach a P‘rosccutlun witness, on the basis that it was not presented to the

witness during her teshmcn}f

-§ The Defence complaing that the Chamber erred in {inding that its delzy in seeking the
documents from BEwanda was unjustified. 1l argues that the Chamber based the finding on a
mistaken assumption that the material could have been oblained beforshand. The Defence
explains that an earlier request for the docoments would have been futile, as were its past
requests from the Rwandan authorities.”® However, the Chamber's decision was based on a
finding that the documents were not requested prior to November 2006, and the Defence did
not establish otherwise.

0. The Defence zlse Eh.:’l"ﬂn%&s the Chamber’s findmg that its case had already been
closed whea it [iled the request.”” The Chamber recalls (hat the Bagosora Defence was
cxpected to close ils case b}' 13 October 2006. The Chamber has subsequently aliowed the
zdmission of some evideace.'® From 15t 18 January 2007, only witnesses for the Accused
Nsengiyumva and Kebiligi testified. The Prosscution filed its Closing Brief on 1 March 2007
The Defence submissions about pending matlers are not convinging., Mare generally, they
overlook the need for (inality.

10. As demonstrated above, Lhe arguments that the chalienged decisior erred in the legal
standard it applied, and in is factwal findings, are unsubswuntiated. Accordingly, the
requirements of Rule 73 (B} are not met. Moreover, the Appeals Chamber held that
cerification should not be ordinarily granted on questions of admissibility of evidence, but is
rather “the absolute exception”.'” The Chamber finds no such exception in the present
circumstances.

Reconsideration

I1. The Chamber recalls that reconsiderarion is an exceptional measure, available when
new circumstances have arisen sinec the filing of the challenged decision which affect the
premise of the decision. Il can also be gclmissibie where the challenged decision was
erroneous in law or an abuse of discretion.™ There has been no new circumstance since the

" Kamuhanda Judgement (TC}, 22 January 2004, para. 268 (“During Wittess GEK second appearance efore
th¢ Chambec, the Defence failed {0 confront her wilh the new evidenee regarding the bind of her child. Basic
Gimess requires thar the Delence confront the Witness wilh evidence that iU intends o use Lo discredit her
credibility.”™)
* Request, paras. 1-6; Addendurm, para, i3,
" Request. pares. 31-)5.
"™ For instance, the Chamber sei the deadline for afl Defence teams Lo tender documentary evidence to 13
December 20N06. See Bagasora ef af, Decision on Bagosorn Motion to Presem Additional Witnesses and Vary
its Whiness List, {7 November 2008, para, 16, Afier the January 2007 hearings, documentary evidence has only
been admitted in exceplional vircumstances. See c.g. Bagosorg ef o, Decision on Bagosore Motion w Tender
Sm:te.n'u:nt of Witness 5-10, 3 April 2007,

¥ Myiramaswkuke el al., Decision on Pauline Nyiramasuhuko®s Appeal on the Admissibility of Evidence (AC),
4 Oclokbeer 2004 {“h{wmmuﬁuka decision of 4 Cctaber 204, para. 5 Myiramaswfube el af, Decision on
Paulmr; Nyiramzsubuko's Bequest for Reconsideration {AL), 27 Scptember 2004, para. 10,

ﬁdgﬂsﬂr‘a ef of., Decision on Proseculor's second modion for reconsideration of the 1rial Chamber’s
“Decision on Frﬂsncutor s motion for leave 1o vary the witpess [ist pursoant 1o Rule 73 55 (B)" (TS, 14 July
2004, para. 7; Bagasara ef af., Decision on Prosecutar's Motion for Reconsideration of the Trial Chamber's

S,




The Prasecutor v. Bagosora, Kabiligl Mabaluze and Mserglyumva, Case Mo, {CTR-98-41-T

38783

Chamber’s decision of 31 March 2007, which may affect this decision. Furthermore, as
demaonstrated above, the decision was not erroneous in law or an abuse of discretion.
Revonsideration is therefore not justified.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the request.

Arusha, 9 May 2007

Erik Mase ai Kam Reddy Sergei Alekseevich Egorov
Prestding Judge Judge Judge

iSeal of the Tribunal]

“Decision on Prosecutor™s Motion For Leave o Yary the Witness List Pursuant to Rule 73 bis {E)", 15 June
2004, para. 9, Bagosara er &l , Degision on Reconsideration of Order to Reduce Wilness List and on Motion for
Contempt for Viclation of that Otder (TC). 1 March 2004, para. 11,






