
Before: 

Date: 

I c. '1'1t.-"l'2'-41- 1 
ov- os aoo7 

lntematlonal Criminal Tribunal for Rwanda 
Tribunal penal International pour le Rwanda 

(~'1'17!.""- 31172..) 

TRIAL CHAMBER I 

Judge Erik Mose, presiding 
Judge Jai Ram Reddy 
Judge Sergei Alekseevich Egorov 

AdamaOieng 

8May2007 

TIJE PROSECUTOR 

•• 
Tfae<>nes1e BAGOSORA 

Gratien KABILIGI 

Aloy,i NT ABAKUZE 

Anatole NSENGIYUMVA 

Case No. JCTR-9841-T 

DECISION ON BAGOSORA REQUEST FOR CERTIFICATION OR 
RECONSIDERATION CONCERNING ADMISSION OF 

WITNESS B-06'S STATEMENT 

The Prosecution 
Barbara Mulvaney 
Drew White 
Christine Graham 
Rashid Rashid 
Kartik Murukut!a 

The Defence 
Raphael Constant 
Allison Turner 
Paul Skolnik 
Fred6ric Hivon 
Peter Erlinder 
Marc Nerenberg 
Kennedy Ogetto 
Gershorn Otachi Bw'Omanwa 



Tl« Prrum,wr v Bagosoro, f(abiligi, Nta/,akuze and N,eng,y,,,m,a. Case No. ICTR-98-41-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SITTING as Trial Chamber I, compc,sed c,f Judge Erlk M0se, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SEIZED OF the "Bagosc,ra Defence Request for Certification to Appeal and 
Alternatively for Reconsideration c,fDecision of3 April 2006", filed 11 April 2007; and the 
Defence addendum thereto, filed on 13 April 2007; 

CONSIDERING the Prosecution response, filed on 17 April 2007; and the Defence reply, 
filed on 23 April 2007; 

HEREBY DECIDES the request. 

INTRODUCTION 

I. On 6 March 2007, the Defence filed a request under Rule 92 b,s tc, admit into 
evidence a statement by Witness B-06.' The request was filed almost seven weeks after the 
last day c,f the hearings. On 3 April 2007, the Chamber denied the request. lt found no 
exceptional circumstances justifying admission of evidence at that late stage of the 
proceeding! The Defence asks for certification to apflClll or reconsideration of this decision. 

DELIBERATIONS 

Cutifkation 

2. Pursllllnl to Rule 73 (B), certification may be granted if the challenged decision 
involves "'an issue that would significantly affect the fair and expeditious conduct of the 
proceedings or the outcome of the trial, and for which, in the opinion of the Trial Chamber, 
an immediate resolution by the Appeals Chamber may materially advance the proceedings". 

3. The Defence essentially argues that the challenged decision prevents it from relying 
on infonnation of greac value co its case. Witness B-06 is a Tutsi who intended to cestify that 
he was saved by the Accused. The decision therefore involves an issue that affects the 
fairness of the proceedings and most likely the outcome of the trial, and certification should 
be granted. 

4. The Chamber disagrees with the Defence about the infonnation's potential 
contribution to its case. The challenged decision reiterated the Chamber's finding in two prior 
decisions, that Witness B-06's testimony was not of sufficient importance.' Those decisions 
denied Defence requests to add the wibless to its list.' 

' !Jagruora et al., Bosooon D<fc:n•• Strictly Confidential Motion to To,,der Wiu.es, Statement Pursuant to Rule 
!12 his, m,a on 6 March 2001. 
' Bago.sora el al .• Oe<ision on Bagoooro Motion <o Tender St.almlent of Witness B--06 (TC), 3 April 2007. 
'Id, para 4. 
' Bagosora et al, Decision on Bago.son Motion to Present A<lditional Witnesses and Vary its Witnes, List 
(TC), ! 7 November 2006, para. 1 J (denying the Defence request to odd Witnes., B-06 to its list on the basis that 
<he Chamber was not pocsuade<i <hot the «testimony is of sufficient importano, to justify ht, appea,a,,ce at <lli, 
stage'); Bagasoro et al., Decision on Bagosora Motion to Vot;' ilS W,lness L,isl and Tenclcr a Witness Suternent 
under Rule 92 bi., (TC), 12 December 2006, pora. 2 (the Chamber reconsidered ilS previous dtoLSion and 
reitr,rated it, position there). 
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S. Jt is within the Trial Chamber's discretion to detennine whether to admit evidence 
during the trlal. According to the Appeals Chamber, certification on questions of 
admissibili7 of evidence should not ordmarily be granted, but is rather the "absolute 
exception". The Chamber finds no such exception in the present circumstances. The Defence 
has made no argument that an incorrect legal standard was applied, or that the Chamber made 
an error of fact in applying that legal standard. The Defence simply disagrees with the 
manner in which the Chamber has exercised its discretion. The Appeals Chamber has ruled 
that this kind of factual determination is not appropriate for certification.t 

6. The Defence argument that the decision is unfair and an abuse of di:.<:retion overlooks 
the need for finality. The Bagosora Defence was expected to close its case by 13 October 
2006. The Chamber has subsequently allowed the admission of some evidence. In Janoory 
2007, only the Defence teams for Accused Nsengiyumva and Kabiligi were permitted to 
present evidence. The Prosecution filed its Closing Brief on I March 2007. 

7. Moreover, certification at this advanced stage in the case would not materially 
advance the proceedings. Consequently, the requirements of Rule 73 (8) are not met. 

&consideration 

8. Reconsideration is justified when there have been new circumstances since the filing 
of the challenged decision that affect the premise of the decision. It can also be pennissible 
where the challenged decision was erroneous in law or an abuse of discretion.' 

9. The Defence argues that in deeming the Defence filing as unjU5tifiably late, and in 
underestimating the importance of Witness B--06's evidence, the challenged decision was an 
abl!Se of discretion and a miscarriage of justice. It maintains that the late filing of its Rule 92 
bis motion was justified, and explains the events leading to the motion. 

10. The Chamber observes that no such explanations were made in the motion of6 March 
2007. In any case, the Chamber has reconsidered this issue and finds no justification for the 
De fence's failure to file a Rule 92 bis motion before 6 March 2007, esrecially given its own 
claim that the witness was ready to provide infonnation in spring 2006. The Chamber further 
finds that no new circumstance has arisen since its decision of 3 April 2007, which jus(ilies 
reconsideration of the matter. Moreover, the Defence suggests that the statement refutes 
Prosecution allegations concerning the conduct of the Accused.~ In this light, the Chamber 
does not see how a request under 92 bi, could be granted. 

' Ny"ama.,uhuko el al., Decision on Pauline Ny,ran,.,uhuko's Appeal on the Admis;1bility of Evidence (AC), 4 
October 2004 ("Ny1rom,,,,uhtul,(J decision of 4 October 2004"). por,,. 5; Nyiram,,suhu/:JJ ti al, De<ision on 
P""lioe Nyirama,ubuko', R<qu .. r for Rewnsider1'1!ion (AC), 27 September 2004, para. 10. 
'Nyb-a""1J'umlko de<i,ion of 4 October 2004, para, 5. 
' &,gruora el a/, Decision on l'tosecut.or's se<;ond motion for recomiderotion of the Trial Ch,mber's "De<is1on 
on ProsccutO<'s mo~on for lcav, to vary the witnc,s hS! pursuant to Rule 73 h,s (E)" (TC), 14 Jul)' 2004, ptra. 
7; 8agcsora e1 al, Decision on Pro.sccU\Or's Motion for Roeon,ide,ation of the Trial Chamber's "Decision on 
Prosecutor's Motion for Leave to Vary lhe Witness List P\lfsualtt to R"le 73 bJ.s (E)", 15 Jw,e 2004, para. 9; 
8ago,ora., al. De<ision on Reconsideration of Order to Redece Witness Lisi ond OJI Motion for Contempt for 
Violocion of that Order(TC), I March 2004, para l I 
' Request, pan. 2. The Defonce does nol c,;plain why, in Oclober 2006, when it :.sked to odd Witness B-06 to it,; 
list, il did no! alternatively se<k to admit his statement under Rule 92 bu, as it did wilh regard to WLUtess 0· 10. 
' Request, para, 31. 
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FOR TIIE ABOVE REASONS, THE CHAMBER 

DENIES the request. 

Arusha, 8 May 2007 

~ 1.:.,., 
Erik M0se 

Presiding Judge 
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e eevich Egorov 
Judge 




