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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber I, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Eporoy;

BEING SEIZED OF the “Bagosora Defence Request for Certilication to Appeal and
Alternatively for Reconsideration of Decision of 3 April 2006, filed 11 Aprit 2007; and the
Defence addendum thereto, filed on 13 April 2007;

CONSIDERING the Proseculion response, filed on 17 Apnl 2007, and the Defence reply,
filed on 23 April 2007;

HEREBY DECIDES the request.

INTRODUCTION

1. On 6 March 2007, the Defence filed a request under Rulg 52 bis to admit into
evidence a statement by Witness B-06." The request was filed almost seven weeks afler the
last day of the hearings. On 3 April 2007, the Chamber denied the request. 1t found no
exceptional circumstances justifying admission of evidence at that late slage of the
proceeding.” The Defence asks for certification 10 appeal or reconsidersation of this decision.

DELIBERATIONS
Certificaiion

2. Pursuant to Rule 73 (B), cemification may be granted if the challenged decision
imvolves “an issue that would significantly alfect the fair and expeditious conduct of the
proceedings or the outcome of the trial, and for which, in the opinion of the Trial Chamber,
an immediale resolution by the Appeals Chamber may materially advance the proceedings™

3. The Defence essentially argues that the challenged decision prevents it (fom relying
on information of great value (o its case. Witness B-06 is a Tutsi who intended to testify that
he was saved by the Accused. The decision therefore involves an issue that affects the
faimeas of the proceedings and most likely the outcome of the trial, and cetiification should
be granted.

4, The Chamber disagrees with the Defence about the information’s potential
contribution ta its case. The challenged decision reiteraled the Chamber’s finding in two prior
decisions, that Wimess B-06's testimeny was not of sulTicient importance.” Those decisions
denied Defence requests to asdd the witness to its list.}

¥ Bagosora 2t of , Bagosors Defence Strictly Confidential Motion to Tender Witness Statement Pursuent to Rule
92 bz, filed on 6 March 2007,

: Bagosora ¢f af,, Decision on Bagosera Motion to Tender Sunemnent of Witness B-06 (TCh 3 April 2007.

i, pars 4,

! Bagozora er @i, Decision on Bagosora Motion to Pregent Additional Wilnezses and Vary it= Wilness List
(TC), 17 November 2006, para. 13 (denying the Delence request to add Witness B-06 to il lisl on the basiz that
the Chamber was not porswaded that the “testtmony is of sufficient importance o justify his appeamnce at dis
stage"); Bagesora ef al., Decision on Bagosora Motion to Yary (s Wilness List and Tender & Wilness Sutement
under Rule 92 fix {TC), 12 December 2006, para. 2 (the Chamber reconsidered ils previous desision and

reiterated its position there).
2 z Ay




The Prosecutor v. Hagosora, Kabiligi. Miabatuze and Nsengiyumva, Case Mo, [CTR-98-41-T

32173

5. It is within the Trial Chamber’s discretion to detemmine whether to admit evidence
during the wial. According to the Appeals Chamber, certification on questions of
admus]hlh?- of evidence should not ordinarily be granted, but is rather the “absolute
exception”.” The Chamber [inds no such exception in the present circumstances. The Defence
has made no argument thar an incorrect legal standard was applied, or thal the Chamber made
an emor of fact in applying that legal standard. The Defence simply disagrees with the
menner in which the Chamber has exercised its discretion. The Appeals Chamber has ruled
that this kind of factual derermination is not appropriate fir certification.®

6. The Defence argument that the decision is unfair and an abuse of discretion overlocks
the need for finality, The Baposora Defence was expected to close ils case by 13 Oetober
2006, The Chamber has subsequently zllowed the admission of some evidence, In January
2007, only the Defence wams for Accosed Nsengiyumva and Kabiligi were permihed to
present evidence. The Prosecution filed its Closing Briefon | March 2007.

7. Muoreover, certification at this advanced stage in the case would not matenally
arvance the proceedings. Consequently, the requirements of Rule 73 (B) are not met.

Reeonsideration

8. Reconsideration is justified when there have been new circumstances since the ftling
of the challenged decision hat affect the premise of the decision. 1t can alsu be permissible
where Lhe challenged decision was erroneous in law or an abuse of discretion.”

9. The Defence argues that in deeming the Defence filing as unjustifiably late, and in
underestimating the importance of Witness B-06"s evidence, the challenged decision was an
abuse of discretion and a miscarriage of justice, It maintains that the lale filing of its Rule 92
bis motion was justified, and explains the events leading to the motion.

1. The Chamber observes that no such explanations were made in the motion of 6 March
2007, In any case, the Chamber has reconsidered this issue and finds no justilication for the
Defence’s failure to file a Rule 92 bis motion before 6 March 2007, cs&mcial]y given its own
¢claim that the witness was ready to provide information in spring 2006.” The Chamber further
finds that no new circumslance has arisen sinee (s decision of 3 Aprii 2007, which justifies
reconsideration of the matter. Moreover, the Defence sugges‘ls that the statement refutes
Prosecution allegations concerning the conduct of the Accused” In this light, the Chamber
does not see how a request onder 92 bis could be granied.

5 Muiramasuhuke ¢f al., Decision on Pauline Nyiramasuhuko's Appeal on the Admissibility of Evidence (AC), 4
Cetober 2004 (“Nviromasuwhuks deciston of 4 Ociober 20047), pare. 5 Afromaswkeko er of | Decision on
Pauline Myiramasubika's Request for Reconstderation (AC), 27 September 2004, para, 10,

& Aptresarubake decision of 4 October 2004, para. 5.

T Bogosora et al., Decision on Prosecutor’s seqond molion for reconsideration of the Trial Chamber's “Decision
on Prosccutir’s motion for beave b0 vary the witoess list pursuant to Role 73 bis (E)Y (TC), 14 July 2004, para,
1; Bagoesora e af , Decision on Proseeutor’s Motion for Reconsideration af the Trial Chamber's “Decisicn on
Prosecinor’s Motion for Leave o Vary the Witness Ligh Pucsuant to Ruole 73 Al (EY, 15 Jene 2004, para, 9%
Bagorora er al., Decision on Reconsideration of Order o Reduce Witness List and on Motion for Comempl for
Viclation of that Order (T}, | March 2004, para. 11

' Request, pars. Z. The Delenee does not saplsin why, in Oetober 2006, when it acked 1o add Witness B-06 Lo ils
list, 3 did oot altematvely seek Lo admit his stalement onder Rule 92 bis, as it did with regard to Withess G-140.

¥ Reguest, para. 31.
3 %h,




The Prosecutor v. Bagosara, Kabifigh, Mabokuze and Mrengivunva, Case Mo, ICTR-$8-41-T

327>

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the request.
Arusha, 8 May 2007
ik, hoorc
Erik Mose | Ram Keddy Serget-Atekseevich Egorov
Presiding Judge Judge Judge

[Seal uﬁﬁjribunal]






