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THE INTERNATIONAL CRfMINAL TRIBUNAL FOR RWANDA 

SITTING as Trial Chamber I, composed of Judge Erik M0se, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseev1ch Egorov: 

BEING SEIZED OF the "Bagosora Defence Request for Certification or Reconsideration'· 
etc. of the Trial Chamber's dedsion of21 March 2007, filed on 28 March 2007; 

HERl!:BY DECIDES the request. 

INTRODUCTION 

l. On 28 February 2007, the Defence filed a motion to admit into evidence certain 
correspondence between the Registry and the Rwandan authorities.' The documents included 
inquiries by the Registry as to whether the Rwandan Government has the arrest warrant 
against the Accused Bagosora as well as its supporting matenals, and the Government's 
response confirming possession of the arrest warrant. In its decision of 21 March 2007, the 
Chamber declined to admit the documents into evidence.1 The Defonce requests the Chamber 
to grant certification to appeal or, alternatively, to reconsider its decision. 

DELIBERATIONS 

Cerlificalion 

2. Pursuant to Rule 73 (B}. certification to appeal may be granted if the challenged 
decision involves "an issue !hat would significan11y affect the fair and expeditious conduc! of 
lhe proceedings or the outcome of the trial, and for which, in the opinion of the Trial 
Chamber. an immediate resolution by the Appeals Chamber ma,· materially advance the 
proceedings". The latter includes a considermion of''whether a showing has been made that 
the appeal could succeed. That threshold would be met, for example, by showing some basis 
lo believe that the Chamber committed an error as to the applicable law; that it made a 
patently incorrect conclusion of fact; or that it was so unfair or unreasonable as to constitute 
an abuse of the Trial Chamber's discretion.'" 

3. Certification is sought on the basis that the Chamber erred in finding that the Defence 
motion was filed after the close of its case, and tha1 lhe documents were "marginally 
significant".4 The Defence argues that its case cannot be regarded as dosed until all 
outstanding issues arc resolved and its final arguments are completed.' The Chamber 
considers that this argument overlooks the need fo1 finality. The Bagosora Defence was 
expected to close its case by 13 October 2006. The Chamber has subsequently allowed the 
admission of some evidence. In January 2007, only the Defonce team., for Accused 
Nsengiyumva and Kabiligi were permitted to present evidence. The Prosecution filed its 
Closing Brief on I March 2007. 

' Bagruora el al, Bagosora Defence Motio" lo Tmkr D=men!S rn1o Evidence, filed 26 Fcb,uary 2007, 
' Bago.,ora ti al, Deo,s,on on Bo9osora Motion to Admit Documents (l C), 21 March 2007 ("Decision"), 
' Bago.w·a ,r al, f>t<LSion on Motion for Recoruiider,tion Conoerni"g Standard, for Granting Certification of 
lnlerlo<utol}' Appeal, 16 February 2006, P""' 4 (relying on Mi/o,e•.-k, Decision on Jnterlocu!O<y Appeals oflhe 
Trial Chamber's Decision on the Assignment of Defence CoonseJ (TC), 1 November 20Cl4, para. I 0), 
' Reques~ para,, 4 1-22, 34, 
'Reque,t, paros, 23-33, 

' 
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4. In its motion of28 February 2007, the Defonce emphasised the lack ofreforence in 
the Rwandan Govemmem·s response to any materials supporting the arrest warrant. !'he 
Defence argued Iha! this amounted to an admission that such marerials did not exist, and that 
this is relevant and significant. The Chamber disagreed with the Defence's deduction, and 
found the correspondence neither relevant to the charges no, probative in value.6 The 
Chamber obse,ves that the Defence is now reiterating its argument, and not claiming that an 
incorrect legal standard was applied lo the marerials in question. or that the Chamber made an 
error of fact in applying that legal standard. The Defence simply disagrees with the manner in 
which the Chamber has exercised its discret,on. The Appeals Chamber has ruled that this 
kind of factual determination is not appropriare for certification.' Under Rule 39 (C), the Trial 
Chamber has the discretion to determine whether or not to admit evidence, based on its 
releYance and probative value. The Appeals Chamber has held that certifica1ions should not 
be ordinari?' granted on questions of admissibility of evidence, but are rather "the absolute 
exception". The Chamber finds no such eKception in the present circumstances. 

Reconsideration 

5. Reconsidera1ion is sought as an alremative 10 certification. This exceplional measure 
is justified when there have been new circumstances since the filing of the challenged 
decision that affect the premise of the decision.° It can also be permissible where !he 
challenged decision was erroneous in law or an abuse of discretion.'° There is no new 
circumstance which has arisen since !he Chamber's decision of 21 March 2007, and which 
may affuct it. Furthermore, as demonstrated above, the challenged decision was not erroneous 
in law or an abuse of discretion. Reconsideration is therefore not justified 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the request. 

Arusha, 8 May 2007 

Erik Mtise 
Presidjng Judge 

[Seal of t_hi, Tribunal] 
,,,:\l • "" ' ,, 

Sergei Alckseevich Egorov 
Judge 
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