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Th, Prosecu/or v Bago;o,a, Kab,hgt, Ntabal=e and Nse'1gjyuni,•a, c,,s, No /rTR-98-41-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SITTING as Trial Chamber I, composed of Judge Erik M0se, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SEIZED OF the "Bagosora Defence Request for Certification to Appeal and 
Alternatively for Reconsideration", filed on 19 April 2007; 

CONSIDERING the Prosecullon Response, filed on 25 April 2007; the Defence Reply, filed 
on 30 April 2007; and the Prosecution Response to the Reply, filed on 3 May 2007; 

HEREBY DECIDES the request. 

INTRODUCTION 

l. The Defence seeks certification to appeal or reconsideration of two decisions 
rei,dered by the Chamber on 11 April 2007. Both decisions concern a docwnent known as the 
"Bagosora agenda", twenty-six pages of which were admitted into evidence on 21 June 
2004.1 The first decision denied a Defence request for disclosure of the complete agenda 
("Disclosure Decision").' The second did not grant a Defence request to exclude the twenty­
six admitted pages ("Exclusion Decision'').' 

DELIBERATIONS 

Cer/1/lca/lon 

2. Pursuant to Rule 73 (BJ, certification to appeal may be granted if the challenged 
decision involves "an issue that would significantly affect the fair and expeditious conduct of 
the proceedings or the ourcome of the trial, and for which, in the opinion of the Trial 
Chamber, an immediate resolution by the Appeals Chamber may materially advance the 
proceedings". The latter includes conside,ation of·'whether a ,ho" ing has been made !hat the 
appeal could succeed. That threshold would be met, for example, by showing some basis to 
believe that the Chamber com mined an error as to the applicable law; that it made a patently 
incorrect conclusion of fact; or that it was so unfair or unreasonable as to constitute an abuse 
of the Trial Chamber's discretion.'" 

3. The Disclosure Decision is challenged on the basis that the Chamber erred in it, 
findings of fact and in its application of the "exceptional circumstauces" test for considering 
the Defence motion.' The decision notes that "inspection of additional evidence al this late 
stage of the proceedings is highly unusual and can only be allowed in exceptional 
c,rcumstances".6 The Chamber observes, however, that its denial of the disclosure request 
was not founded on the absence of such "exceptional circum,1ances". Ra1her, it was based on 

1 T. ii June Z004. The tw,mty-six rages ,.,.,,. admitted as an annex lo a Prosecution c,pcrt n,port. 
' Bagosori,., al, D<,,;:ision on Bago,or• Motion for D,,.,10,ure of Agenda (TC), 11 April 2007. 
' Bago,oro ,i al .• D<,,;:ision on Bagosnra Motion to Exclude Photocopies of Ag,ndu (TC\ 11 Arri I 2007. 
'Baga,ora et al" D<,,;:,sion on M01ion for Re<onsideni"on Conceming Standards for Granting C<rt,fic••ion of 
lnterlocutor)" Appeal. 16 February 2oor,, para 4 (relying on M1/o,evic, Decision on Jntetloculor)' Appe;,.ls ofthe 
Tnal Chamber's Dcci,ion on the A,signment ofDcfen« Counsel (TC), I No,embet 2004, para 10). 
5 Requ""~ pan,. 29. 
• !Jisdusu,o DeoiSLOI!. 11 April 2007, para, 5. 
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its finding that the Prosecution did not posse.ss the sought material. \Vhilc the Defence may 
disagree with the Chamber's conclusion, this is a factual detennination which is not 
appropriate for certification.' The Appeals Chamber has held that "certification of an aF,:":I 
ha.s to be the absolute exception when deciding on the admissibility of the evidence.,. The 
Chamber finds no such absolute exception in this case. 

4. Certification of the E~dusion Decision is sought on the basis that the Chamber failed 
to consider the issue of evidence tampering, one of the grounds for the Defence cxdus1on 
request. The Defence argues that the Chamber's failure to consider this ground resulted in "a 
patently incorrect conclusion of fact", justifying appellate intervention. The Chamber recalls 
that the Exclusion De.:ision stipulated that .. the Accused has testified that the excerpts in titct 
are in his handwriting. He ... indicated the possibility of manipulation". 11 also stated that this 
evidence "goes to the weight of the exhibit and will be considered in connection with the 
Chamber's evaluation of the totality of the evidence".° Reference was also made to the 
Accused's denial that he wrote certain annotations appearing on one of the agenda pagcsW 
The Chamber found that the tampering allegatioll.'I did not justify exclusion of the contested 
material. This was a factual determination concerning admissibility of evidence. Snch 
detenninatioll.'I are the responsibility of the Trial Chamber, and certification is the "absolute 
exception". The Chamber finds no such exception in this case.'' 

Reconsideration 

5. The Defence claims that the "decisions demonSITate an abuse of discretion such that 
they are based on inaccurate factual findings"." The Chamber recalls that reconsideration is 
available when there have been new circumstan= since the filing of the challenged decision 
that affect the premise of the decision. Jt can also be penni55ible where the challenged 
decision was erroDeOus in law or an abuse of discretion." There is no new circumstance 
which has arisen since the Chamber's decisions of l I April 2007, and which may affect these 
decisions. Furthennore, the challenged decisions were not erroneous in law or an abuse of 
discretion. Reconsideration is therefo,e not justified. 

1 Nyi,a""""'h,w, <1 al .. D«ision "" p...,1,ne Nyiraml!Suhuko's Appeal on the Adm1ss1b1l1ty of Evidence (AC). 4 
October 20CM, pan,. 5, 
• td; Nyirama,"huko et al., !Jcdsion on Paulin< Nyirorna,,huko"s Requrn for R«onsid<:ra\ion (AC), 27 
September 1004, pani. 10. 
'Exclusion Decision, para. S, 
" Exclosiun Deoision, para 6. footnote 9. 
' 1 h is re<alled thoc th<: Appeals Chombc, had indicated: a decision h)' the Trial Chambc-r to edmil evidence 
does not in any way constitute• bindmg delermina(ion a, lO the authcn(,ci\y or lrll5tworthincss of the d=m•nls 
soughl !O be a<lm1Ued. Those aro mattots to be""'"'""' b:, the Trial Chamber al a later stage in the cou,s, of 
detemiining the weight to be attached w th, evidene< 1n question." See ,\'yirama,i,/tt,lw e, al,. Dec,sion on 
Pauline Nyirama,uhuko's Ap!""'I on the Admissibility of Evidence (AC). 4 October 2004. para 7; Ru1,aganda, 
Judgement (AC), 26 May 2003. para. 33 
" Req,ie51, pan,. J l. 
" Ba1sasoro <I al .• Dec,sion on Prosocu""'' s,,:c,nd motion for reconsideration of the Tnol Chatnber', 
"'Decision on Prose<u!Or'> molLOn for lea,·e to ''Ml' the wi[no<S liS! pursuant to Ruk 73 M; (El"" (TC), 14 July 
2004, pana. 7: Bago,oro e, al, Decision on Prosecutor', Mction for Reoonsidenllion of''" Tri•I Chamber's 
"Dcci,;on on Prose<utor's Mot;on for Leave to Vary tho Wime,,, Li,t Purs"ont to Rule 73 bi; (E)"', 15 June 
2004, para. 9, Bagosora <1 al, Decision on Rccormderotion of Otder to Fl.educ, Wiln= List and on Motion for 
Contempt for Violation of that Order (TC), 1 March 2004, p.ra. l L 
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FOR THE ABOVE REASONS, TIIE CHAMBER 

DENIES the request. 

An.isha, 8 May 2007 

Erik M0se 
Presiding Judge 

k-
Jai Ram Redd)' 

Judge 

[Seal oflhe Tribunal) 

("l"l\ • Tl'/,:, 

t .. ~ 
',.\ 

3'J'11, 

~ 
Sergei A!ekseevich Egorov 

Judge 




