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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chambet 1, composed of Judge Erik Mese, presiding, Judge Sergei
Alekseevich Egoroy, and Judge Florence Rila Arrey;

BEING SEIZED OF the Defence “Requéte aux fins de cerification d’appel] de la décision
refative a la requéte en exclusion dune déposition” elc., filed on 23 April 2007;

CONSIDERING the Proseeution Respense, Dled on 25 4pril 2007; and the Defence Reply,
[tled on 4 May 2007,

HEREBY DECIDES the motion.
INTRODUCTION

1. On several occasions, the Prosecution attempled 1o tender as an exhibit an audio tape
allkegedly containing incriminating statements made by the Accused. On 2 March 2007, the
Chamber ruled against a Defence request to eaclude the testimony of a journalist who
purportedfy made the recording.’ [1 its decision of 20 March 2007, the Chamber gave reasons
for its oral ruling and decided to admit the recording as an exhibit.” The Defence requests
certification for appeal of that decision. The Prosecution opposes the request.

DELIBERATIHINS

2. According to Rule 73 (C) of the Rules of Procedure and Evidence, requests for
certification shail be filed within seven days of the filing of the impugned decision. The
Defence filed its motion for certification twenty-seven days afler the deadling imposed under
Rule 73 {C) and is now time-bared from requesting cenification. The Prosecution did not
address the issue of timeliness, The Chamber will, on an exceptional basis, address the

substance of the Defence’s request.

3 Leave to file an interlocutory sppeal may be gramed under Rule 73 (B) where the
decision in question “involves an issue that would significamly aflect the fair and expeditions
conduct of proceedings or (he outcome of the trial” and where “in the opinion of the Teial
Chamber, an immediale resolution by the Appeals Chamber may malerially advance the
proceedings™. The Appeals Chamber has emphasized that Rule 8% {C) granis a Trial Chamber
a broad discretion n assessing admissibility ol evidence. It is first and foremost the
responsibility of (he Trial Chambers, as triers of fact, to determine which evidence to admit
during the course of the trial. Cerification of an afp-:a] “has to be the absolute exception
when deciding on the admissibility of the evidence™.

(8} Exclusion of Testimorny

4. The Defence argues that the testimony of the jovrnalist should have been excluded
because adequate notice of the 1estimony was not given." The Chamber has already addressed

' T. 2 March 2007 p, 25,

? Detision on Exclusion of Testimony and Admissicn of Evidence {TC), 20 March 2007.

* Wyiramasuhuko v. Prosecuior, Decision on Pauline Nyiramasohuka's Appeal on the Admissibility of Evidence
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this issue twice. In its decision of 16 February 2006, it found that allowing the journalist to
testify would not result in unfair prejudice 10 the Accused, as the Defence had had sulficient
time to prepare for the testimony.” The Chamber reiterated this view in its decision of 20
March 2007, after having considered the Defence’s additional arguments.® The request for
cerlification generatly repeats previous arguments, The Defence has not shown thai the
Chamber’s decision not to exclude the testimony invelves an issue that would significantly
aflect the fair and expeditious conduct of the proceedings or the outcome of the trial.

5. In considering a motion for cenification for appeal, the Trial Chamber will consider
whether a showing has been made that the appeal could succeed. This threshold will be met,
for example, by showing some basis 1o believe that (he Chamber commitied an error as to the
applicable law; that it made a patanily incomect conclusion of fact; or that it wes so unfair or
unreasonable as to constitule an abuse of the Trial Chamber's diseretion.” The Defence has
not met this burden. It has not been demonstrated that an immediate resoiution by the
Appeals Chamber would malerially advance the proceedings.

(i) Admission of Audiv Tape

6. The Defence submits Lhat it did not receive sufficient notice that the audio tape
included incrimmating ¢vidence asgainst the Accused. Furthermore, the tape was oblained
illegally and s admission is 2 violation of Rule 95. These arguments were thoroughly
discussed in the Chamber's decision.’ The Defence has not shown that the decision is based
on an errancous application of the law, a patently incorrect conclusion of fact, or 1s unfair or
unreasonable. Several of the Defence arguments go to the weight that the Chamber should
anach o the recording, not ils admissihilit}f,g The Chamber recalls that the admission into
evidence deoes not in any way constitute a binding determination as to the authenticity or
trustworthiness of documents sought to be admitied. These are w be assessed by the Chamber
at a later slage in the case when considering the probative weight to be attached to the
evidence.”” The Chamber finds that the conditions for granting cenification arc not satisficd.

FOR THE ABOVYE REASONS, THE CHAMBER

DENIES the request.
Arusha, 7 May 2507, % '
Erik Mese Sergel Alekseavich Egorov Florence Rita Amrey
Presiding Judge Judge Tudge

[ScaLﬂfthe Tribunal)
IR T,

i ebruary 2007, pam. 6.
Bk (TC), 20 March 2007, pars |0
sideration Concermung Slandards for Orenhing

* Decision on Proseculion Motion to Vaig
® Degision on Exclusion of Testimony a
" Prosecutor v. Bagosora et of | Derizilg iy

Certification of Interlotutory Appeal {TCT Tashi &

¥ ecision on Exclusion of Testimony and AdileionmeaPidence (TC), 20 March 2007, paras, 131-12, 14-16.

* Motion, paras, 13-18, 23-24 and Reply paras. 3-4 {submitling that the wpe cannol prove mens read without a
IS‘En-ealcifi': contexl).

Myrramasuhyko v Prosecuror, Decision on Pauline Myiramasuboko's Appeal on the Admissibility of
Evidence { AC), 4 October 2004, para, 7.






