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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SITTING !!S Trial Chamlrer I, composed of Judge Erik M0se, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SElZED OF the Appeals Chamber Decision on Interlocutory Appeal Relating to 
Disclosure under Rule 66 (B), dated 25 September 2006: 

CONSIDERING the Bagosora Defence "Submissions Oil Disclosure Obligations of the 
Prosecutor Pursuant to an Appeals Chamber Decision and Motion to Exclude a Portion of 
Testimony", filed on 7 November 2006; 

CONSIDERING the Prosecution and Defence Submissions, filed on 21 March 2007 and 27 
March 2007, respectively: 

HEREBY RENDERS its decision. 

INTRODUCTION 

L During the testimony ofNsengiyumva Defence Witness LT-I on 26 April 2005, the 
Prosecution sought to question the witness about a statement she gave to immigration 
officials in her country of residence in order to impeach her credibility. The Defence disputed 
the Prosecution's right to reveal the identity of a protected witness to nat,onal immigration 
authorities with the purpose of obtaining his or her prior statements. It also argued that such 
immigration documentation, if obtained by the Prosecution in its investigation, should be 
disclosed to the Defence. After hearing submissions by the panies, the Chamber adjourned 
questioning of the witnes, and invited the panics to make written submissions on the issue.' 

2. The Nsengiyumva Defence thereafter tiled a motion requesting disclosure of 
immigration materials for all Nsengiyumva Defence witnesses, in particnlar Witnesses L!G-2 
and LT-I, and any other potential Defence witnesses.' The Chamber denied the motion and 
held that the Prosecution practice of disclosing immigration documents al the commencement 
of cross-examination was permissible.' The Nsengiyumva and Kabiligi Defence requests for 
cenification to appeal the Chamber's decision were granled on 22 May 2006.4 

3. The Appeals Chamber ordered the Prosecution to permit inspection by the Defence of 
all the requested immigration documents that it intended to use as exhibits during cross
examination. 11 remiued to the Trial Chamber the issue of whether other immigration 
documents require disclosure by th.e Prosecution if they are material to the preparation of!he 

' T, i6 Apnl 2005 pp, 65-85 The witn .. , wa, never =ailed ,o testify. 
' Analole N""ngiyumva's &1rernely Urgent Motion Roqueslin,g Di><losur< of Oocumeats. andlor Materials 
llelating to lmm;g...,ion, Rcfugoo or As)"lum Status of Defence Witne>scs Pur..uant to Ar1icie, 19 & 20 of tile 
StaMe & Rules 66, 68, & 70 of the RPE, filed on 16 May 200). 
' Bogasora <I al. Decision on Oisc/u,uro "f M>terials Relating 1<l lmmigro,ion Statemen~ of 0.fom:e 
Witn=• (fC), 27 Septem'oer 2005, para.,. &, 12 (herein ofter "'Trial Chamber De<ision~) 
• Ba,;o,ai-a ,r al., Decision on Certification of Jme:rl<>cuto,y Appeal Concerning Prosecucion Disclosure of 
Defence Witness Statement> (TC), 22 May 2000. 
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Defence case.1 The Trial Chamber has subsequently applied the reasoning of the Appeals 
Chamber Decision." 

SUBMISSIONS 

4. Referring lo the Appeals Chamber Decision, the Bagosora Defence moves lo exclude 
portions of testimony of a!! Bagosora Defence witnesses who were challenged by previously 
undisclosed immigration documents, in particular Witness L-02.' !t argues that !he 
Prosecution has been in continuing violation of its disclosure obligations since the Appeals 
Chamber Decision and that. consequently, the Defonce has suffered serious prejudice.' 

5. The Prosecution submits that the Defence is impennissibly seeking the retroactive 
application of the Appeals Chamber Decision. The Defence did not object to the use of the 
immigration statement during the cross-examination of Witness L---02 and used the document 
during its re-examination. Any potential prejudice by the use of immigration statements must 
be considered trivial.' 

DELIBERATIONS 

6. In its second submissions, the Defence asserts that the Prosecutio» response should 
not be considered by the Chamber because it is time-barred.'° Although the Prosecution filed 
its submissions well beyond the prescribed time limit under Rule 73 (E), the Chamber has 
discretion to consider late.filed submissions and, in the present instance, chooses to do so. 11 

7. The Defence requests the exclusion of "all testimony elicited by !he Prosecution 
during cross-examination relating to immigration documentation in particular in relation to 
Witness L.-02". 11 There is no reference to any other Bagosora witnesses or portions of their 
testimony which the Defence seeks to exclude. Consequently, the Chamber limits its 
consideration to Witness L-02. 13 

' &,gcsora ,r al, Decision on lnterlocutory Appeal Relating 10 Disclosure \mder Rule 66 (B) of lhe Tribunal', 
Rules of Procedure Md Evidence (AC), elated 2S S,pternber 2006 (hereinafter "Appeals Chomba Oeds;on") 
'For example, Defence Witness K Vll-19 te,;rificd ""• NlobokUZ< Defonce witness on l, 6, and 9 Moy 2001 and 
,.., r=Jled on 27 and 2S September 2006 ""a Kabihgi Defence witnes.s. At ,h< time of his recotl, lhe Ctl!irnber 
d1,allo,..ed questions in relation to • pr<viowly undisclosed immigration statement ("Turning now \o our 
consideration, i=pectivc ofwhother ttiis document we are now dealing with will be used as an exh1l>it or not. 
~-. in«rpr« ,be APP""I, Chamber decisfon to ttie dfec, lhol <he ;m,nig,-ation document i, to be seen as mat<ria! 
to lhe Defence and should have been made oooessible. We do not know ttie contents ofttiis dooumcn~ but this 
most be the approach And the remedy here is, in oor siew, exdusioo offu,the, questioning on this document, 
""U,,s irnmign,tion stalement po1en1ia1Jy could have inOuene<d ttic reeo.11 of the witness"). T. 2& September 
2006 p, 24. 
'The willless toSllfiedunder he, own name, T. 1 Dec,mba 2005 pp 1-2. 
1 DcfMce sul:>mis,ions. paras. 5, 16, 28. 
' Pr<»<:oution submissions. paras l-10. 
"Defence 27 March 2007 sobm1ss,ons, pa,-os. 2-5. 
" Bagosora el al, Dccisjon on KabiHgi Reques, for Particul,n of 1he Amended lndictmeJl! (TC), 2J S,ptcmbe, 
2005, pa,-a. 3; Bogosora e, al., Decision on Dofence Motion, to Amend the Defence Witness LiSl (TC), 17 
February 2006, para. 2. 
" Dofenco submissions, p. 6, 
" The Defence submissions contain references to Wimessc, RX-6 (pllnlS. 1-3), who """ a Kobiligi witne35, and 
L T-1 (para,. 6·\0), who tcsufied for Nsengiumva. 
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8. Rule 66 (B) of the Rules of Procedure and Evidence provides: 

At the request of lhe Defence, the Prosecutor shall, subject to Sul>-Rule (C}. permit 
the Defence to inspect any books, documents, photographs Md tangible objects in 
his custody or control, which are material ro the preparation of the defence, or are 
intended for use by the Prosecutor as evidence al trial or were obtained from or 
belonged to the accused. 

9. The Defence seeks exclusion of evidence based on the Appeals Chamber's 
interpretation of Role 66 (B). The relevant ponion of the decision reads: 

9. In accord with the plain meMing of Rule 66 (B) of the Rules, the test for 
materiality ... is the rekvance of 11,, documents to the preparation of the defence 
case. Preparation is a broad concept and does not necessarily require that the 
marerial itself counter the Prosecution evidellce. Indeed, for the Appellants, the 
immigration documents are ma!erial ro the preparanon of their defence bee.ruse 
these documents may improve their assessment of the potential credibility of their 
w,messes t>efore making a final selection of whom to call in their defence. The 
Appeals Chamber cannol exclude that this is an appropriate basis for authorizing 
the inspection of documents if the requisite showmg is made by the defence. There 
are few tasks more relevant to the preparation of the defence case than selecting 
witnesses. The Trial Chamber is the appropriate aulhori!y to make this case· 
specific assessment in the first instance under the appropriate sUIIldard." 

10. The Appeals Chamber observes that this plain reading of Rule 66 (BJ of the 
Rules does not c,eare a broad affirmative obligation on the Prosecution to disclose 
any and all documents which may be relevant to ,ts cross-examination, as 
suggested by the Trial Chamber. Rule 66 (B) is only triggered by a suffieiendy 
specific requesl by the defence, which [Jl twn engages reciprocal disclosure 
obtigations on the defence's part under Rule 67 (C). In this case, as the Trial 
Chamt>er recognized, the defence sought a precise catego,y of documents, namely 
immigration-related material, admittedly in th<? possession of the Prosecution. 

11. ... Nonetheless, in the Appeals Chamber's view, there is no requirement 
for tho defence to make indereruJent efforts to obtain material prior to receiving 
requested disclosure under the Rules. A request under Rule 66 (B) is one of the 
methods available to the defence for carrying out investigations. 

12. Finally, the Appeals Chamber notes that the Impugned Decision in fact 
provided for the disclosure of at least some of the requested m!llerial, the 
documfl\ts in!ended as exhibits, a1 the time of cross .. xamination. This framework 
may t>e appropriate in !iOTilc cireumstarices for certain material. The Appeals 
Chamber affums that the Trial Chamber is t>est placed to determine 00th the 
modalities for disclosure and also wilat time is sufficient for an accused to prepare 
his defence based on !he timing of such disclosure, It is cviden" however, that 
disclosure at the time of cross-examination is msufficient to the extent, as m this 
case, that the requested materials are intended to assist the defence select its 
w,triesses. 

,. Appeals Chamber Decision, para. 9 (citation, omine<I), 
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!O. It follows from the Appeals Chamber Decision that immigration documents can be 
material to the preparation of the Defence if the requisite showing is made. Such information 
may improve the Defence assessment of the potential credibility of its witnesses. The 
Appeals Chamber found that the Trial Chamber is the appropriate authority to make this cai;e
specific assessment in the first instance. 15 

11. Objections should nonna!ly be raised at the time impugned evidence is sought to be 
introduced, but there may be instances in which it is acceptable for objections to be raised at a 
later stage.16 The Chamber notes that, at no point during the Prosecution cross-examination of 
Wimess L-02, did the Defence object to the use of her statement lo immigration authorities 
on the grounds that the Prosecution had failed to disclose the statement to the Defence. n The 
only substantive objection by the Defence counsel consisted of a request that Witness L-02's 
cross-examination on !he immigration documents be placed under seal, a request which the 
Chamber granted. IR The Defence then re.examined the witness on the document, and this 
testimony was also placed under sea1.i• 

12. The Chamber cannot exclude the possibility !hat !he Defence did not object to the use 
of the documents in light of the Trial Chamber's decision of 27 September 2005, which 
clearly allowed for disclosure at the commencement of cross-examination.lo Since Witness L-
02 testified in the inter,m period between that decision by the Trial Chamber and the Appeals 
Chamber's decision of25 September 2006, !he Bagosora Defence had no reason to know that 
the Trial Chamber Decision might be overturned. This said, the Chamber notes that the 
Defence did not raise the issue immediately following the issuance of the Appeals Chamber 
Decision and instead waited six weeks before filing the present motion. 

13. The Defence asserts Iha! the use of Witness L-02's immigration statement "came as a 
complete surprise to the Bagosora Defence and it therefore suffered a prejudice thereby"_i, In 
the Chamber's view, the Defence hes not made !he proper showing that disclosure of the 
immigration statement was material to the Defence assessment of whether to select the 
witness. She is the Accused's wife, and the Defence must have known that she had given a 
statement to immigration authorities. Irrespective of whether the Defence was actually in 
possession of her statement, there is reason to believe that it was aware ofat least the general 
substance of her explanations to the immigration authorities, Defence counsel did not 
challenge the actual use of the statement by the Prosecution but focused his efforts on placing 
the portion of her testimony concerning the statement under sea!. He proceeded to ask 
questions about the document during his re-examination of the witness. Even if the 

'' A!>l'<ols Chem oer D:<osion, pora. 9. 
"Su. « g. BagMtJra ti al, Decision on N<abaku,;e lnterloeuio,y Appeal on Question, of Law Raised by the 29 
iLLnO 2006 Tnol Chamber I Decision on Motion for Exclus\on of Evidence (AC), 18 September 2006, p:,ra. 4S, 
("Accordingly, when an objec<ion based on lock of notice is ,oiscd al tr:iol (albei, later IMn O( the !im, the 
ev,dence was odduced), the Trial Chamber should determine whether the obJemon w .. w untimel)' as to 
C<lt\S<der that ,he butdcn of prooH&> shifted from 1he Prosecution \O the Defence in demonstrating whether the 
accU>Od's obilily lo defend h,mself hos been material I)' impair,d In doing so, the Triol Chamber should take 
into account factors such os whether the O,fence hl>ll provided o teasonoble •~plonation for ill foilute Lo raise Lll 
objection al the time !he evidenc, wos introduced Md whether lhe Defence hos shown 1hot the objwion v,,os 

"''""' os woo •• 1)-0osibl< lhcroall<r'1. 
" The Bogosora Defence undertook to provide the rdertnce foriu objoelion lo tho use of the statement but hos 
foiled (0 do so. Defence submissions. p. 2 (footnote 6). 
11 T. I Dec,mbcr 2005 pp. ii-ilL (uod<r w.l), 4&, 57. 
" T. 1 Decem~ 200S pp. xiv-~vi ( under seal). 
,. Trial Chamber D:<isinn, paras. 8, 12. 
" Def<nce Submission,, para 11. 
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immigration starement had been disclosed at an earlier srage, the Chamber finds that the 
Defence wouki most likely have called Witness L-02 in light of the restimony she had to offer 
on her husband's conduct during the relevant time period. 

14. The Chamber finds that the Defence has not made the requisite showing that the 
admission of the witness' immigration statement materially impaired the Accused's ability to 
prepare his defence and finds exclusion of Witness L-02's testimony on immigration 
documents unmerited. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the motion. 

Arusha, 30 April 2007 

Erik Mese 
Presiding Judge 

-?~, 
Judge 

6 

Serge~ Egorov 
Judge 
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