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1, - The Appeals Chamber of Lhe Intenational Criminal Tribunal for the Prosecation af Persons

Responsible for Genocide and Other Serous Violations of Interpational Humanilerian Law
Commitied in the Termitory of Rwanda end Rwandan Cirizens Responsible for Genocide and Other
Such Yiolations Commiited in the Tearitery of Neighbouring Statss, betwesn 1 Jennary and 31
Decernber 1994 (*'Appeals Chamber” and *Tribunal”, respectively) Ls seized of a motion filed on 29
March 2007 by Mr. Tharcisse Muvunyi to admit addirionsl evidence an gppeal pursuant o Rule 115
of the Rulss of Procedure and Evidence of the Tribunal (“Eules”).' The Prosecution filed its
respansc on 4 April 2007, and Mr. Muvunyi filsd his reply <n 13 Apxil 2007

Hackpground

2. On 12 Seprember 2006, Trial Chamber I canvicled Mr. Muvimyi of three counts of
genocide, direct and public incitement to commit genogide, and other inhumene acls a5 cILmes
againgl homanity, and senlenced lim 0 twenty-five years’ imprisonment.* On 12 October 2006,
Mr. Muvunyi filed a notice of appeal against his convictions and sentence.” The Prosecution has
also appealed ggainst the Trial Judgement.®

3. The presemt Motion concemns one of the underlying factmal findings sopporting M.
Muwvunyi's conviction for direct and public incitement to cormit genocide.” In particoiar, the Trial
Chamber found that, in April or May 15%4, Mr. Muvunyi addressed Hutm members of the
populatién in Gikonko where he blﬂm:drmc bourgmestre for luding a Tutsi mep, named Vincenl
Niurikivinka, and mads rernarks undersicod by Lhe population as a call to Kill Towis.* The Trial
Chamber found thet, afier this speech, Conseiller Gatana led a group of atlackers 1o capture and kill
Vincent Nkurikiyipka® In maldng findings op Mr. Mivunyi’s speech, the Trial Chamber relied
eolely on Prosacurinn Witness YAQ.' To covnter Witness YAQ's evidence on this point atf gial,

! Acowsed Thercisse Muvinyi's Modon to Take Tesdmony on Appeal Puryuant w Ruole 115, 25 Mach 2007
“hiotEm").

i Frosecutlon's Response 1o “Accused Tharcisse Muvunyi's Molon 1o Take Tesimony on Appecal Putsuant e Rule
115", 4 April 2007 (*Fesponse™).

* Accused Thurcisse Muvunyi's Reply to Prosecum:'s Response o Mation 10 Take Testimony on Appes] Pursuant lo
Rule 115, 13 April 2007 ("Roply™).

! The Prosecwtor v. Tharcisse Muvuryi, Case No, ICTR-2000-55A-T, Judgemen! and Seatence, 18 Soplember 2006,
peras. 531, 545 (“Tral Judgemen™). The Trial Judgement was prononnced on 12 September 2008, and the wrilen

iudgr.mnnl was filed with the Registry oo 18 Septamber 2007,

* Accused Therciese Muvunyi’s Nokics of Appeal, 12 Qclober 2008, paras. 3-14 ("Munvuny’ Nolice of Appeal™).

* Prosocuter's Motics of Appeal oad Motish for an Bxtension of Time within which o Flle Nouce of Appeal, 17
October 2006.

? Motion, patas 4, 5, &,

* Trial Judgemegl, paras. 190, 507,

? Trial Judgemenl, pata. 190.

" Triel Judgemenl, peras, 182.1864, 189, 190, The Trial Chamber, howover, fonnd that aypecw of Witness YAQ's

avidenrr OUwe than with tespest o e speech weze carobommlcd I some exlen! by Delfenee Wilncse MOED, In

warbcula reloling ko Lhe spocilic amack apatnet Vincear Nlurlkyinks. Ses Trial Judgement. pas. 185,
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Mr. Muvimyi presented the evidence of Defence Witness MO20 who westified thal he did not hear

anout the mﬁng.”

4, In the Moton, Mr. Muvunyi requssts the Appeals Chamber to order the Prosecution 1o
disclose 1he transcripts of Witnessas AND72 and AND14 given in lhe Nyiramaswhuke ef al. case
and o hear these witnesses.'? My, Muvunyi submits (hat, in Decambear 2006, Wimasses AND72 and
AND14 tagrifled in closed session “about th= same matters on which the finding of the Tral
Chamber was based in paragraph 190 of the Judgement”, pad that he Jearned of their ¢vidence only
in March 2007,"7 Mr. Muvunyi complaing (hat the Prosecution viclated its obligatons under Rule
68 of the Rules by not disclosing Lhis evidence to him.'* Mr. Muvunyi argues that, if admitied, the
evidenos of Witnesees ANDT2 and AND 14 will contradict the evidence of Witness YAQ end show
that the witness was not tuthful in atribyting certain acts 10 him that were the basls of the Trial
Chamber's findings.!” Although he has presumshly not yst had access to the testimanies of
Wilnessas ANIYT2 and AND 14, Mr. Mivunyi conlepds that their evidence is relevant, credibie, and
could have been a decisi ve factor in meaking findings an Lhis event **

3. The Proseculion responds that Mr, Muvunyi bes not satisfied the threshold requirements of
Rale 115 and that he 1s using the Motion impermissibiy as a 100l to obrain the disclosure of closed-
gession trangeripts.’? The Prosecution further noles that it has recently reviewed the transcripts of
the wslimonies of Wlmesses AND?2 and AND14 given in the Nyframasuhuko et al case and
intends to disclose themn. '* The Prosecution expressly makes no submission on whether this material
would satisfy the requirernents of Rule 115 of the Rules.!® Mr. Muvuayi replies that the Prosecttion
iz agking the Appeals Chamber to diamiss the Motion on a *tortured technicality” and esserts that
the Motion details the tmgtimany to be presentad. ™

Discnssion

2 Rule 115 of the Rulss provides a mechanisin for sdmission of additional evidence on appeal
where & pany is in possession of material (hat was not before the court of first instance and which is

Y Tral Jodgemeny, parss, 187, 188.

‘2 Moton, paras. §, 7 (Relisf Sought). Tn the Reply, Mr, Muvumyl reguesis (hat the heaning be held on or before 1 June
2007, Reply, para. 10.

¥ Motion, pare 3.

" Moo, parax. 7, Bfs.

 Molon, paras. 5, 7, 8bir; Reply, para. 6.
' Motion, paras. 7, 8,

'? Response, pams. 2, 3,

N Rasponss, para 4.

i Response, pare, %,

™ Reply, paras. 3, 8.
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additipnal svidepee of a fact or issue lingated at wal ? According 1o Rule 115{A} of the Rules, a

motion for addidonal evidenca shall clearly idsntify with precision the specific finding of fact made
by the Triel Chamber to which (he additional evidence is directed. In addition, Rule 115(B) of the
Rulss provides that the edditional evidence must not heve besy available al trial and youst be
relevant sod credible. When detenmining the availabjlity at rrial, the Appeals Chamber will consider
whether the party tandering the evidence has shown that it sought to make “appropriate use of all
mechaniems of prowcction and compulsion aveilable under the Siamte and the Rules of the
Intemational Tribunal to bring evidence [ ... ] before the Trial Chamber.”™ Oncs it hes been
determinsd that the addilionel evidence meets these conditions, the Appeals Chamber wili
deteninine in accordance with Rale 115{BY of the Rulea whether it could have been g decisive facror
in reaching the decision at dal.

7. Furthermore, in accondance with established junisprodence, where the evidence is relevant
and cradible, but was available at tisl, or conld bave heen discoverad through the exercise of due
diligence, the Appeals Chamber may sill allow it to be admitred on appeel provided the moving
party can establish that the exclusion of it weuld emount 10 2 mikcariage of justice.? That is, it
must be dernonsiraied that had (he additional evidence besn adduced at rial, it wowld have had en
impact on the verdjct.*

8. The Appeals Charnber considers that Mr. Muvunyi has not satisfied the requirements of
Rule 115 of the Rules in respest of the proposed additional evidance beyond identifying the relevant
finding to which it is directed. A party seeking the admission of additional evidence on appeal must
provide to the Appeals Chamber the evidence sought to be admitted 0 allow it to deternmine
whether the evidence meels the raquiremnents of Eule 115 of Lthe Rules, ™ Mr. Muvunyi hes not
atiachad the melevant transcripls to his Motiem, nor, contrary b bis submissions, has be described the
cantent of the proposed additdonal evidence in any derail which would allow the Appeals Chamber

3 Perdinand Nohimano ¢ al. v. The Prosecutor, Caae No. ICTR-99.52-A, Drecision on Appellant Jean-Boico
Bamyagwiza™s Motions for Leaves 10 Prozenl Additional Bvidence Pursuant to Bule 115 of 1hs Rules of Procedure and
Evidenca, § Dacember 2006, para. 4 (“Nahimdhc et al Rule 115 Decision (8 Decomber 200677 ).
B Sow Nahtmang et ol Bule 115 Decidon (8 December 2006), pmrw 5, quoting The Prosecutor v. Aidrd Miagerura st
al, Cags Wo. ICTR-99-46-4, Decision on Progecution Motinn for Adedzsine of Additonel Evidence, 10 Decpmbor
2002, pars. 9 {inl=rnal reforences cmited),
= Haﬂlmuna er ai. Rule 115 Deciaion (8 December 2006), para. 6 (citing cases).

Hﬂﬁimm et @l Rule 115 Decision (2 December 2006), pare. 6,

2 Ferdinand Nahimana e af, v. The Prosscutor, Caie No, 1CTR-99-52-A, Decision on Appellant Tean.Bosco
Berayipwiza's Molion for Leave 1o Present Addiional Bvidsnce Purspant o Role 115, 5 May 2006, poe. 18;
Ferdinand Nahimano ot al, v. The Prosecutor, Case Mo, ICTR-99-52-A, Decieion on Appeliant Hassan Ngaze's Molicon
for Laqve w Presenl Additionsl Evidence, 14 Fabruary 2005, p. 3, See alse Prosecutor v. Zoran Kupretiad ot ol Cesc
Mo. 1T-G4-16-A, “Decision on e Motjony of Drage Josipovid, Zoran Ruprcikic and Vielko KupreFkid o Admit
Additiona) Evidencs Pursonot 1o Ruls 115 and for Judicisl Notice o Be Taken Pursuant 1 Rule 941357, § My 2001,
psL 5.
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ko assess its credibilicy, Televance, or the impact it could or would have had on the specified finding

made by the Trial Chamber. In this respect, it is not sufficient o sioply assert without further
explanation that the proposed evidence contradicts the westimony of Wimess YAQ. In addition, Mr.
Muvunyi has mads no submissions on the availability of the proposed additionel evidence at hig
mial and only moies when he became aware of it. Such curscry submissions do not permit the
Appeals Chamber W properly essess whether the proposed additional evidence meets Lhe criteria set
out it Rale 115(B) of the Rules,

9. The Appeals Chamber notes that lhe Progsecurion bas apreed to disclose the relevant
mrenscripts (o Mr. Muvunyl. After reviewing these menscripts, and within the ome-frame provided
for in he Rules, Mr. Muvunyi may elect 10 Gle a nsw application fer the admission of addinonal
evidence, fully addressing cach of the requirements set ot in Rule 115 of the Rules.

Disposition

10.  For the foregoing reasons, the Appeals Chamber DISMISSES the Motion.

Done in English apd Franch, the English version beang aulhoritative.

Dene this 27th day of April 2007, o Neomoidbra

At The Hague, Judge Fausto Pocar
Ttre Nexherlands. Presiding
hunal]
Case No. TCTR-00-35A-A 4 27 Apdl 2007
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