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1. The Appeal& Chllmber of the IntematJ.onal Criminal Tnbunal for the Prosecution of Persons 

R.ci;ponsible for Genocide and Otb.c:r Serious Violatiollll of lnt.e.rnaliona.l Hwnanil8rian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responi,ible for Genocide Mtd 0th<:I' 

SllCb Viola.tions Committed in the Territoty of NeiBhbouriDg State5, between I Jmuuy and 31 

December 1994 ("Appeals Chamber'' (!Jld ''I'ribunaJ·•, respectively) ls aei7.ed of a motion filed on 29 

March 2007 by Mr. Tharcisse Muvunyi to adroit additional =-vi.knee on llpp:al pllfsuanl to Rule 115 

of the Rules of Proci:d.ure and Evidence of the Tribunal (''Rul~"). 1 Toe Pro~eeution filed its 

response on 4 April 2007,2 and Mr. Muvunyi filed hi& reply Oil 13 April 2007.' 

Back£round 

2. On 12 September 2006, Trial Chamber II convicted Mr. Muvunyi of three counts of 

genocide, direct and public incitement to commit genocide, Wld othe. inhumane acts u crimes 

againsl hlllllanity, and sentenced him 10 twenty-five years· imprisODillent. • On 12 Ootober 2006, 

Mr. Muvunyi filed a notice of appeal against his convictions and sentence.' Toe Prosecution has 

al.so appealed against the Trial Judgei:nent. ~ 

3. The present Motion concerns one of the underlying faclllill findings supporting Mr. 

Muvunyi's conviction for direct and public incitement to commit genocide.' In particular, !he Trial 

Chamber found !hat, in April or May, H94, Mr. Muvunyi addressed Hutu members of the 

population in Gik!lnko wllerc he blamed the bourg=stre for hiding a Tutsi man, named Vincent 

Nkurikiyinka, and ma& remarks understood by the popullltion as a ,;ill to kill Tutsis.~ The Trial 

Chamber found that, after this SJ)C"(:h, Cons~iller Gss.ana led a group of attackers to captw-e and kill 

Vincent Nkllrikiyinka.9 In making :findings on Mr. Muvunyi's speech, the Trial Chamber relied 

solely on Prosecution Witness YAQ.10 To=~ Witness YAQ's eviclcuc,: on this point at trial. 

1 
Aet,u,,:~ "!"hncil ... MUVllnyi's Motio.n to Takt TestimOlly on Appeal Pumi.an1 to Rlllc 115, 29 Motch 2007 

j"MotiQ!l'?. 
Pro.,o,;:\!IIOll'S R,:gpcnse to "Aecuoed Tlw:cis,o M••unyi', Motion to Tllko Teolimon~ 011 ApPCal Purs•ant lO Rulo 

115", 4 April 2007 ("Ro.sponse''). 
' Accused 111=~ Muvunyi' s Re.ply to Pro=utot'• R,.pon,e to Mctioa lO Tab: Te,timoay on Api,al P1:rn;UIU>l to 
Rule 115, 13 April= r'RcJ>lY"), 
' ~ Pro,-c,,u,, •· Tharci.fse M11..,.nyl, Co.so N~. ICI"R•l000•55A-T, Judgement and Scatence, 18 Soptr,mbcr 2006, 
pams. 5~1. 545 ("Trill JUd8MlOllt'?, TM Tml Ju¾e,wom was pIOJJCWlood on 12 Sepl<mbo.r 2006, Olld I.he wrltlcn 
Judgement ..,.. rned wi\h Ibo R~g;,1ey en l8 Septembor 2007. 
· Aceustd 'I'hart~ Muvunyi's Nohco of Appell, 12 OcWl;,::r 2006, pua.s. 3-l4 ("Muvwtyi Nobcc of Appeal'") 
• ~•, Noli<'O or App41 n.M Motion fo: on E,;..,.,ion o! Timo within whiob to Filo Notlca of Appeal, 17 
Ocwbet 2006. 
'M~tiO<>. poru, 4, 5, &. 
1 Tri.ol Ji,dg=i, pon,.,. 19D, 507. 
'Trio! Judg,,mi,,,1, pan. 190. 
" Trial Judgctnent_ puos, 182,186, 119. 190. TM Ttul C/lamber, howo,a, found !hat "-'P""" of Wi\JI°"' Y AQ'• 
dVul<ml:e o!ho,r than wltll nospcot to \M •t-ch """" e~ to ,omo o.,.I=( by DeJ"= WilncU MOIIO, lll 
panl<'olar rc.latin5 w th~ specific attack o.;oln<! Vlncoa, NJ:urll:!ylnka. See Trial J~d&~mo,,~ pan. 189, 

C&e !'lo. !CTR-00-SSA-A ' 2:1 April 2007 
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Mr. Muvunyi presented the evidence of Defence Witness M080 who testified that he did not he& 

about the xnecting. u 

4. In the Moti011, Mr. MuVUJ1yi r<lqucsts the Appeals Chamber to order !he Prosi:cution to 

disclose the transcripts of WimessM AN072 and AND14 gi~ in the Nyiramaslihu!w et aL cw,e 

and to hear thc.se witnesses.12 Mr. MuV\Ulyi submits that, in December 2006, Willlesses AND72 and 

AND14 i,,stified in closed senion "about tM same mattas on wbich the finding of the Trial 

Chamber was based ID paragraph 190 of the Judgement", and that he leamed of !heir evidena only 

in March 2007,1' Mr. Muvunyi complains that the Prosecution violated its obligations under Rule 

68 of the Rules by not disclosing this evidence to him.14 Mr. Muwnyj argues that, if admitt,,d. the 

evide11cc: of Witnesses AND72 md AND 14 will contmi:lict the evidence of Witnc$ YAQ and &how 

that the wi!IleSS was not truthful in attributing certain w:;t,; to him that were the basis of the Trial 

Ch.amber's findings.u Although he has presumably not yet had access to the ~onles of 

Wi~ AND72 and AND14. Mr. Muvwiyi CODm!ds that their r:vi(kncc: is relevant, credible, and 

"')lllcl have b,:,cn a decis.ive factor in nui.Jdtig fimlings on this evonl 1~ 

S. The Proseculioll responds that Mr. Muvunyi bas not satisfied the thre~bold requirements of 

RWe 115 III!d that he Is using the Motion impcrmissibly as a IOOI to obtain the di$clo= of closed" 

session ti:anscript,i.n The Prosecution further nows tbat it hw; r=ntly reviewed the lrllnscripts of 

the te&timollics of Wl!J!csscs AND72 and AND14 sivcn in the Nylnzma.suhukc et tu. case and 

intends to disclose them. Ji The Prosecution expressly makes no submi$&ion on wh=thcr this material 

would satisfy the ~uirements of Rule 115 of the RWcs.1~ Mr. Muvunyi replies that the Prosecution 

is asking the Appeals Chamb,,c- to dismiss the Motion on a ''tomrn::d tecllI!icality~ nnd asserts that 

the Motion details the M&liDlO.lly to be prese;nted. 20 

Discwston 

6. Rule 115 of !be Rules provides a mischanism for admission of adctitional evidence on appeal 

where a pany is in possession of material that was not Wore the court of first in&tlmcc and which is 

" TtW J<1d8<JnC1ll. plr!S. 187. 188 
"Motion. paras. S, 7 (Relief Sought). In Ebe Ri>ply, Mr. Muvunyl Ull""-'I.< llw 1lle hoaring be held OIi or Ware 1 Jum, 
"2007. Roply, para. 10. 
" MoUoo. pa<L ~ 
" Motl00, po,a.. 7. Bbi,. 
'-'MoUoa. para<.~. 7. Bbir, Reply, potll. 6. 
"Motfon,. !>="'- 7, 8. 
" Re.pon,e, paa.s. 2. 3. 
" RO$poll$0. pan,. 4. 
,. Respc,ose, l)Q<>. ,;, 

"Reply,paras. 3, 8. 

C-No. lcrR-00-SSA•A 27Aplil2007 
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additional evidcn~e of a. fact or issue litigated ill mal.21 Acconling to Rule 115(A) of the RuleG, a 

motion for additiowil evidence shall clearly id,,.ntify with precirrion the specific findillg of fact made 

by the Trial Chamber to wbich the additional cVidcnce is dir-ccted. Io addition, RWe llS(B) of the 

Rule.& provide,; mat the llddidonal evidence must not have been available at trial and must be 

relevant and c=Iible. When detenni.n.lng the availability at trial.. !he App<'>8ls Chamber will consider 

whe!her the parry iendering the evidence bas shown that it sought to make "appropriate use of all 

mechanisms of protect.ion and compul':l!.on available under the Sunute and the Rules of the 

International Tribunal m bring evidence [ ... ] before tlle Trial Cha:mber.',21 Once it has been 

derermined th.lit the additionlll evidence meets tllose conditicm.s, the Appeals Chmnber will 

detemJ.i.ne jn accordWJ.ce with Rllle llS{B) oflhe Rules whclber it could have been a ciecisi~ fac!Or 

in reaching the decision at trial. 

7. FIJJ'thermore, in accordance: v..ith establi&hed jllrispnldll'.!lr-e, where the evidence is telcvant 

and credible, but was avaibble at trial, or could have been dl&cover&I through the c;1:ercise of due 

diligence, the Appeals Chllm.bc; IIl.ll.Y still allow it to be admitwi on appeal provided the moving 

p,my can establish that the exclusion of it would amount to a misciuriage of justicc.23 That is, it 

must be demonstrated 11w had the additional evidence been adduced at trial, it would have had an 

impact on the v"'fdict.14 

S. ~ Appeals Cbwnbc.r con&iden th.it Mr. Muvunyi has not satisfied tbc requin:ments of 

Ruic 115 of tho:: Rules in respect of tho:: ~ additioaaI evidence beyond identifying the relevaot 

finding to which it is di:rected. A party seel::w.g the admission of additional evi~ce on appeal mus1 

provide to the Aypeals Chl!lDber thl'l evidence sought to be admitted to allow it to det,,,mine 

wl,e!bi:t !he e~ldcm:e meets the requirements of Ruic HS of the Rules.:z, Mr. Muvunyi has not 

attached the~evant tnwscript.! to his Motion, nor, OO!lln•cy to bis submissions, has he dci;cribed th~ 

content of !he prOpOlled additional evidence in any \lerail which would allow the Appeals Chamber 

" P,rdl»mod Nahlnw"" <'I al. v. Th<' Pra,ecuwr. Cue No. !C!'R-99-52-A. Decision w, Appcllatu JeOJ>-BOICO 
Borayar,;,,..•, Motiooo fee Lcav~ to Pr,,sent A~ditional Eeidm::e Punuant t<> Ru!e l 15 of lhl: Rule> of Pro<.od= orul 
E"1d.<nco, 8 D°""'t,o,- 2D06, para. 4 r:waN.mana •I al. Rlllo l l5 Doclaion (8 D-=nbe<Z006)"). 
"~<' N<llwnmla t< al. RW<> 115 Dedsl<tti (8 Dt.,;,mt,,,,- 2006). P""- S, quoting TM l'rc•i:cwwr v. Anflrl NW.R<'"'"' •' 
m.. Caso No. TCTR·99-46-A, Dccisio~ on Proseculion MOlirm fo.- Admission or Addi11""'11 E\lf<lonce, 10 Dooombor 
2004, p..-o. 9 (inl<mll.l r<formces omitted). 
,. Nahimu~a ., al. Rule l )5 Deci:sion (S Dcccmbet 2.006), pan. 6 (cinng casos). 
i,, Nahi,...,,,, ~, r,J. II.Ille 1)5 D"cJs.lOJI (8 December 2006), J>UL 6. 
,. F...-JJ. Nllh•m"'1a "' ~r. v. Th< ['ro.,.cllfor, O,,,,o No, !Cl"R-P~s;,...A, D<>eiol.cn "" Appoll••< f=•Bo11<>0 
Buayagwi2a's MO!lo.n for Leave u:, l'rcoonl Alldltion11 EviGMu Pimuan, 1.o Rulo 115, 5 May 200(\, pm,. 18; 
Ferd/iu,,,,f Nahfmtma ., ti!. ,. 11,e Prooecutor, Cu, No. !CTR-$>9-52-A., Doci'10D on Appellanl Ha-,son Ng,,zo', Molion 
for Leave to Prewl1 Addilio.nal Evidffiu. 14 r~t>ruu, 2005, p. 3. So~ ahc Pnnecu,or ~. z,,,,,,, Krq,n.f/rk! •• al., Case 
No. lT-95-16.A, "D«.iol<>n OJI lb:: Motl.on, of Drl&O folipovi,, Zorm K.vi,<dki<: arul Vlolko Kupro!ldl lO Admit 
Addi~rulAI Ev;dc=c ?unu=I to Rule llS ~nd for Judioj"1 Notice l<l Be TmII Punuant m Ruh: 94(BY', 8 May 2.001, ,.,._, 

C.;eNo ICTR--00-55A-A. ~? April 200'.l 

7cLi 
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to ll.5sess its credibility, relevance, or the impact it could or would bave had on !he specified finding 

made by che Trial Chamber. In this req,ect, it is not mfficient to simply assert without furthc:r 

e,;planation that the proposlOd !Wi.dence contradicts the testimony of Witness YAQ. In addition, Mr. 

Muvunyi has made 110 submissions OIi the availability of !he prop;,slOd additional evidence at his 

oial and only notes when he b=e aware of it Such eursory submissiOlls do not permit the 

Appeals Chamber to property 11Ssess wheihec the proposed additional evidence meets the criteria set 

out in Rule ll5(B) ofU,e Rules. 

9. The Appeals Chamber notes that the Prosecution hlls agreed to disclose the relevant 

transcripts to Mr. Muvooy:i. After reviewing these transcripts, aDd within the time-frrune provided 

for in the Rules, Mr. Muvuuyi may elect to file a new application for the admission of addillorisl 

evidence, fully ad~ng each of the R>qul=euL'i set out in Rule l l.S of the R~s. 

Disposition 

10. For the foregoing reasons, the Appeals Chamber DISMJSSES the Motion. 

Done in English 1Wd Fren~h, the EngliBh vcr.;ion being authoritative. 

Done thfa 27th day of April 2007, 
At The Hague. 
The Netherland.... 

Can No. TCTR-00-5SA-A 

Judge Fausto Pocar 
Presiding 

27 April 2007 
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