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The Prosecutor v. Casimiv Bizimungw et.al., Case No. [CTR-99.50-T

INTRODULCTION

1. On 24 January 2007, this Chamber granted in pan a Motion brought by the
Defence for Casimir Bizimungu requesting an order that the provisions of Rule 70 of the
Rules of Procedure and Evidence shall apply lo information provided by Ambassador
Roberi Flaten, Ambassador of the Govemmeni of the Uinited States of America {the SLLS,
Government™) to Rwanda between 1990 and 1993, The Chamber alsa granied the

following requests:

(a)  That twa representatives of the {J.S. Government be present during the
Wimess's testimony for the purpose of menitoring Lhe evidence and that they be
allowed to address the Chamber should they object to any question put to the
Wimess,

ic) That inquiry into the credibility of the Wilness be pemutied, with Ithe
proviso Lhat the Witness not be required to reveal confidential mformation
provided under Rule 70; and

(d)  That the Chamber limit its discretion, pursuant to Rule 90, (o question a
witness and to permit enquiry into additional marlers, s¢ that, if exercised, i 7s
done so in conformity with Rule 70."

2. The Chamber denied condition (b), which requested:

(b}  That the scope of direct examinstion shall he lirnited to that aulthonzed by
the U.8. Govermment, and that cross-examination shall be limited to the scope of
direct examination.

The Chamber’s reasons for Jenying condition (h) were {i) that it musr retain the suthornity
to resolve any disputes as to the proper scope of questioning that may arise during the
Wimess’s testimony; and (ii) that wilhout having received any indication of the scope of
testimony authorized by the 118, Government, the Chamber could not grant the
condition.’

3, On & February 2007, the Chamber denjed two Defence mations requesting that
the Chamber grant condition (b} on the basis of sdditional detsils regerding the
authorized scope of Ambassador Flaten's proposed testimony. In denying the additional
requests related to condition (b), the Chamber reiterated its earlier position, ﬁndi.ng that
Lthe scope of examination authorized by the U8, Government remained unclear” The
Chamber also relied upon the sufficiency of the protections granted in its 24 January
2007 Oral Ruting:

; T. 24 January 20077, pp. 435-47 (closcd session).

M.
¥ Prosecutor v. Bizimungu &t a!, Case No. ICTR-99-50-T, Decision on Casimir Bizimungu's Motions in
Relation to Condition {B) Requested by the Government of (e Uniied States of America (T, 5 February
2007, para. & (ihe “§ February 2007 Decision™).
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While the Chamber is not in favour of making an order limiting the direct and cross
examination of the Wilness to what is authorized by the UL.S. Government, the Chfambr.r
recalls that in its 24 Yanuary 2007 Oral Ruling it granted the 1.5, Government significant
protections that will ensure no confidential informatian is revealed. By its terms, Rule 7
prevents the Chamber from ordering the production of addirional evidence or from
compelling the Witness to answer questions he declines to apswer on -.j;nnﬁdtntiahty
grounds. The same limitations apply to mquity into (he Wimess’ eredibility and Lo any
direct questioning by the Chamber. Moreover, as 4 fuither precaution o avobd unwitting
disclosure of confdenmiail information by the Witness, the Chamber has allowed (he U5
Govemment to send two representatives who will be present during Lhe Wilness'
testimony, and autherized them to address the Chamber should they object to any
guesations put to the Witness.”

The Chamber concluded that the *24 January 2007 Oral Ruling maintans he proper
balance berween proteclng the legitimate confidentiality concerns of the ULS.

Government and the Chamnber’s authority over the proceedings™.®

4, The Defence for Casimir Bizimungu now seeks reconsideration of the § February
2G07 Decision on the basis of furthet information from the U.S, Government regarding
the authorized scope of Ambassador Flalen’s proposed testimony.

DISCUSSION
FPreliminary Muatter

5. The Prosecution seeks leave to file its response w the Defence Motion out of
time, submitiing that the filing of the Defence Motion “moments” before the Eastar break
was “s¢ uniorunate that the Prosecutor was not able to comply wilh Rule 7 fer in Lhe
circumstances as he would have wished w do so™’ The Defence replied to the
Prosecution’s untimely response, asking that it be rejected as untimely.”

4. Rule 7 ter of the Rules of Procedure and Evidence states public holidays *shall be
counted as days” for the purpase of delermining time limits. The Prosecution should have
sought an extension prior to the passing of the time limit for filing a response, Offering
the Easter hohiday a5 the excuse for a late filing shows a complete disregard for the Rules,
and, therefore, the Chamber will not consider the Prosecution's untimely response.

': The B February 2007 Decision, para, 7.

" Id

* “Casimir Bizimungu's Motian in Peconsideration of the Tral Chamber’s Decision Dated February §,
207, in Relanon wp Condition {B) Requested by the Unied States Govemnment”, filad 5 Aprl 2007 {the
“Reconsiderahion Motian").

? “Prosccutor’s Urgent Response o Dr. Casimir Bizimunge's Motion in Reconsideration of the Trial
Chamiber’s Decision Daled 8 February 2007 in Relstion wo Cendition (B} Requested by the United States
Crovemnment”, 13 April 2007, paras. 1.3,

* *Casimir Bizitungu’s Reply to the Proseculor's Response on the Mobion in Reconsideration in Relation
o Condition (B) Reguested by the United Btates Government”, fled 1§ Apnl 2007,
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On the Merits

7. A Chamber has inherent au‘.hnn't}r 1o reversa of revise a previous decision where
new material circumstances have arisen that did not exist at (he time of the dﬁ:]s.mn, or
where the decizion was erroneous and has caused prejudice or injustice to a party,”

8. The Defence for Casimir Bizimungu requesls reconsideration on lhe basis of
“detailed new information which it claims clearly defines EEE scope of the testimony of
Ambassador Flaten as anthorized by the U.S. Government.

4. According to 2 lelter dated 3 April 2007 from rcpresenlatwa.a of the U.S.
Government to the Deferce,’! Ambassador Flaten's testimony is to be limited to (1) the
will zay statement,’ {ii} Ambassador Flawen's Enur lestimony before this Tobunal as
defined by the transcripls of these proceedings,” and (iif} the contents of the 16 Angust
2006 letter from Counsel for Cesimir Bizimunpu to represemtatives of the U.S.
Government, including the character of Casimir Bizimungu.' The U.5. Govemnment does
not object to ihe Prosecution challenging the credibility of Ambassador Flaten, but
otherwise requests that the subject matter of cross-examination be limited to that of the
direct examination.” Finally, “Ambassador Flaten may not testify regarding amy
classified or otherwise sensitive mamers”."*

10, The letter does clarify the subject manter of the Ambassador's restimony.
However, with regard 1o whether he can testify about “any classified or otherwise
sensitive matters”, the Chamber would apply, as appropriate, the provisions of Rule 70 as
well as the other guarantees mentiotred in its earlier rulings.

}l.  The present applicalion does not address the Chamber’s concerns about retaining
authority over the proceedings. Moreover, there is no basis for reconsideration of the
Chamber's earlier ruling on this marter.

? Proscoutor v Mucic of al., Cuse No, IT-96.21.4, Judgement and Sentence on Appeal {AC), § April 2003,

para. 49, see Hizimungu et af, Decision on Prosecutor's Consolidated Corrigendurn o Proseculor's
Response w Defence Mations fm‘ Proteerion of Defince Wilnesses and Request fr Reconsideration of
Decision on Prosper Mugiransza’s Motion for Protection of Defence Wimesses (TC), 7 July 2005, para. 7;

Prosecutor v Bagosora el al, Case Wo. ICTR.98-41.T, Decision on Nubakuze Motion f'ur
Reconsiderstion of Demial of Lssuance of Subpoena to 4 United Nations Official {TC), 12 December 2006,
para. 2, Cf, Prosecutor v. Ndindiliyimana et al, Cage No. ICTR-00-56-T, Decision on Bizimungy's
Mction m Oppositon o the Admisgibility of the Testimonies of Wimesses LMC, DX/ANM, BB, GS,
CVANL and GFO and for Reconsideration of the Chamber’s Decision of 13 May 2005 (TC), 24 Noverber
2005, para. 18,

" Reconsideration Motion, parz. 2.

' annex A of the Reconsideration Mation.

' Annex C of (he Reconsideration Motion.

'L: fr ;'e amnex E of the Reconsideration Motion.

'* 2 April 2007 Lenter from U.S. State Department ko Defence Counsel for Casintiv Bizimungy, Atnex B of

the Reconsideration Mobon

'* 3 Apei] 2007 Letter from U.S. State Department to Defence Counzel for Casimit Bizmunge, Annex A of

the Reconsideration Motion.
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12, fhe Chamber reiterates that the concemns of the U.S. G:wemment have been

adequa ely addressed by its prior nalings, which applied the protections of Rule 70 to any
testimeg 1w by Anbassador Flaten, and granied additional protections. The Chamber
cannot grant condition (b) and must retain authority over the procee-dings.

FOR THE FOREGOING REASONS, THE CHAMBER

DENI .S the Moarion.

Arush , 26 April 2007

ida 13 Khan
Presiding Judge
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