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The Prosecutor v. Ca,;,,,,, B12im"ng,/ er.al., Case No. ICTR-99-SO-T 

INTRODUCTION 

!. On 24 January 2007, this Chamber granted in part a Motion brought by the 
Defence for Casimir Bizimungu requestmg an o,:der that the provis10ns of Rule 70 of the 
Rules of Procedure and Evidence shall apply to information provided by Ambassadw 
Robert Flaten, Ambassadorofthe Govemmem of the Umted States of America {the "U.S. 
Government") to Rwanda between 1990 an,;! 1993. The Chamber also granted the 

following requests: 

(a) That two representatives of the U.S. Government be present during the 
Witness's testimony for the plIIpOse of monitoring the evidence and that they be 
allowed to address the Chamber should they object to any question put to the 
Witness; 

(c) That inquiry into the credibility of the Witness be penrutted, with the 
proviso that the Wimess not be required to reveal confidential information 
provided under Rule 70; and 

(d) That the Chamber limit its discretion, pursuant to Rule 90, to question a 
witness and to permit enquiry into additional matters, so that, if exercised, i( is 
done so in conformity with Rule 70.1 

The Chamber denied condition (b), which requested: 

(b} That the scope of direct examination shall be limited to that authorized by 
the U.S. Government, and that cross--exammation shall be limited to the ,;,;ope of 
direct examination. 

The Chamber·s reasons for den)1ng condition (b) were {i) that it mus1 retain !he authority 
to resolve any disputes as to the proper scope of questioning that may arise during the 
Wimess's testimony; and (ii) that without having received any indication of the scope of 
testimony authorized by the U.S, Government, the Chamber could not grant the 
condltion.1 

3. On 8 February 2007, the Chamber dcmed two Defence motions requesting that 
the Chamber grant condition (b) on the bllSis of additional details regarding the 
authorized scope of Ambassador Flaten's proposed testimony. In denying the additional 
requests related to ~on~ition (b), _the Chamber reiterated its earlier position, findi.ny tluit 
the scope of examination authonzed by the U.S. Government remained unclear. The 
Chamber also relied upon the sufficiency of the protections granted in its 24 January 
2007 Ora! Ruling: 

' T. 24 Janu<ry 2007. pp. 45-47 (closed se.,s,on). 
' /d. 
' Prosau/(Jf" v. Bizimung,, ~, al .• Case No. ICffi-99-50.T. Deci,ion on Casirrur Bizimungu's Monon, in 

Relorion to Condjrion (B) Requested by the Government oflhe United Stales of Am..-ica (TC). S Feb""'ry 
2007, para. 6 (the "8 Febnmy 2007 Decision""), 
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While the Chamber is not m favour of making an order limiting the direct and cross 
examination of the Witness to what 1s authorized by the U.S. Government, the Chamber 
recalls that m its 24 Jarnia,y 2007 Oral Ruling it granted the U.S. Government significant 
protecl!ons that will ensUie no confidential inforrnauon is revealed. By its terms, Rule 70 
prevents the Chamber from ordering the production of adduional evidence or _from 
compelling the Witness to answer questions he declines lo answer on confident,altty 
grnunds. The same hrruta1ions apply to mquny into the Witness' credibility and 10 any 
direct questioning by the Chamber. Moreover, as a further precaulrnn to avmd unwrllmg 
d1oclosW"e of confidential infomiation by the Witness. the Chamber has allowed the U.S. 
Government to send two representa\lves who will be present during the Witness" 
testimony, and authorized them 10 address lhe Chamber should they obJect to any 
questions put to the Witness.' 

The Chamber concluded that the "24 January 2007 Oral Ruling maintains the proper 
balance between protecting the legitimate confidentiality concerns of the U.S. 
Govemmertt and the 0,amber's authority over the proceedings".' 

4, The Defonce for Casim1T Bizimtmgu now seeks reoonsideration of the 8 February 
2007 Decision on the basis of further information from the U.S. Government regarding 
the authon:red scope of Ambassador f!aten's proposed testimony.' 

DISCUSSION 

Prelm11nary Mm/er 

5. The Prosecution seeks leave to file its response to the Defence Motion out of 
time, submitting that the filing of the Defence Motion "moments" before the Easter break 
was •·so unfortunate that the Prosecutor was not able to comply with Rule 7 /er m the 
circumstances as he would have wished to do so". 7 The Defence replied to the 
Prosecution's untimely response, asking that it be rejected as untimely.' 

6. Rule 7 /er of the Rules of Procedure and Evidence states public holidays "shall be 
counted as days" for the purpose of determining 11me limits. The Prosecution should have 
sought an extension prior to the passing of the time limit for filing a response. Offering 
!he Easier holiday as the excU//e for a late filing shows a complete disregard for the Rules, 
and, therefore, the Chamber will not consider the Prosecution"s untimely response. 

'The 8 February 2007 Decision, para, 7 
'M 
'"C .. im11 Bizimungu"s Monon m Reconsideration of the Trial Chambel'• De,:,sion Dated February 8. 
2007, in Relanon lo CondiMn (B) Requested by !he United Stote, Gosernment", filed 5 April 2007 (the 
"Recons,derahon Motion'). 
' ··Prosecutor's Urgent Response to Dr. Cosirnu B1Z1rnungu·s Motion in Reoons,deronon of!hc Tnal 
Chamber's Decision Da1cd 8 February 2007 ,n Rclatoon IQ Cond11ion (B) Requested by the Unit<d S1ates 
(kwemment", 13 April 2007. paras. 1-3. 
' ·•Casarnir Bmmungu'• Reply to !he Prosoelll<lr"s !l.esponse on the Motion in Reconsideranon in Rclanon 
lo Condition (B) Requested by the United SWes Government", filed 16 April 2007, 
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The Prosecutor v. Cmimi, Bmmu11g1< el al., Case N<>. !CTR-99-50. r 

On the Merits 

7. A Chamber has inherent aulhority to reverse or revise a previous decision where 
new material circumstances have arisen that did not exist at the time of the decision, or 
where the decision was erroneous and has caused prejudice or injustice lo a party.° 

8. The Defence for Casimir Bizimungu requests reco11sideranon on the basis of 
"detailed new information which it claims clearly defines the scope of the testimony of 
Ambassador Flaten as authorized by the U.S. Government".'" 

9. According to a leuer dated 3 April 2007 from representatives of the U.S. 
Government to the Defence, 11 Ambassador Flaten's testimony is to be limited to (i) the 
will say statement, 11 (ii) Ambassador Flaten 's frior testimony before this Tribunal as 
defined by the transcripts of those proceedings,' and (iii) the contents of the 16 August 
2006 Iener from Counsel for Casimir Bizimungu to representatives of the U.S. 
Government, including the character of Casimir Bizi.mungu." The U.S. Govemment does 
not object to the Prosecu!ion challenging the credibility of Ambassador Flaten, but 
otherwise requests that the subject matter of cross-examination be limited to that of the 
direct examination." Fmally, "Ambassador Flaten may not testify regarding aJIY 
classified or otherwise sensitive matters". 16 

JO. The let!er does clarify the subject rnatler of the Ambassador's testimony. 
However, with regard 10 whether he Call testify about "any classified or otherwise 
sensitive matlers", the Chamber would apply, as appropriate, the provisions of Rule 70 as 
well as the other guarantees mentioned in its earlier rulings. 

l l. The present application does not address the Chamber's concerns about retaining 
authority over the proceedings. Moreover, there is no basis for reconsideration of the 
Chamber's earlier ruling on this matter. 

' Prose~.,,a,· v. M11e,c et a/ , Cu,e No, JT-96-21-A, JudgemOll! and Sentcncc on Appeal (AC). 8 April 2003, 
para. 49; see Bilim,mg,, £t al., Decision on Pt<>secutor', Consohdated Conigondum 10 Prosecutor's 
Response ro Defence Mot,on., for Pt<>t<orion of Defence Witness<, ar,d Request for Reconsideration of 
Dccis,an on Prosper MugironOZll ·, Mou on for Pt<>tecti<>n of Defence Witne:sses (TC), 7 July 2005, para. 7; 
Pro.,·ewtQr v Bagruoro et al, Case No. !CJ"R-98--41-T, O..:isioo on Ntab•kuze Mot,on for 
R«onsiderat,on of Dcmal of Issuance of Subpoena to a United Nation, Official (TC), 12 December 2006, 
par,,_ 2; r::/. Pro,ec"/or v Nd;,ui,1;y,ffl<lna el al., c ... No. ICTR·00-56-T, Decision an Bizimungu·, 
Mohan m Oppos,noo to the Admissibility of tho Toshmomes of Wih1esoc, LMC. DX/ANM. BB. GS, 
('J/ANL and GFO and for Reconsideration of the Chamber's De<:is,on of 13 May 2005 (TC), 24 ~o,ember 
2005,para.18 
"Recons,dmu,on Motion, para 2. 
' 1 Annex A of the Recons,deranon Motion 
" Anne. C of the Recon,ideration Mahon. 
'' See Anne~ E of the Reconsideration Motion. 
" Id 

" ' :i Ap~ 2007 Letter from U.S. Sta1e Depanment to Defence Counsel for Cas,mi, Bmmungu. Anne. B of 
the Rcconsidcratlon Motion 
" l Aplil 2007 Lotter from U.S State Department to Defence Counsel for Cos,mir Bi,;mulll!U, Aoo•x A of 
the Recons,deration Motion. 
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~ 
The Pn,sm<lor v, C..,imir B,zimung,, er.al. Ca.,o No. lCTR-99-50-T 

12. rhe Chamber reiterates that the concems of the U.S. G:.vemrnent have been 
adequa ely addressed by its prior rulings, which applied the protections of Rule 70 to any 
testimc 1y by Ambassador FlaleJ"J, and granted additional proteo,tions. The Chamber 
cannot ;rant condition (b) and m.ist retam au!hority over the proce<-iings. 

FOR l HE FOREGOING REASONS, THE CHAMBER 

DENI :s the Motion. 

Aiush , 26 April 2007 

]'mile r ort 
Judge 

I l 
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"il1 -,,.~ 

2bA1112007 

J 



TRANSMISSION SHEET (dl~--;:~· "-''""'f,,11 "'.I.-" 
~~ ~ 

FOR FILING OF DOCUMENTS WITH CMS 

·"·'"~ ,',,t:em ,,,,· ,,, ' _;, .,,, 

I - GENE '' • 1tA NFORMATION (T be =m 

---------·--COURT MANAGEMENT SECTION 
{Art 27 of""' D1,edlve for tile Rog1st,y) 

• m .. • pl.ted by th Cha ben / FIii P rty) 

j '-'TrialCt>amberl Tnal Chamber II I uTrialChamber Ill 

1 

u Appears Chamt>er I Aruaha 
To; ' N. M. Dballo : R N.Kouambo I C. K Home\owu F,A_ Tal0<> 

I u Chief, CMS : W Deputy Chief. CMS I w Chief, JPU, CMS i u l\pp!lals CMmt>er I The Hague 
J.-P. Forne«t : M. Diop I K KA. Alande I R. Burriss 

From: Chamber II , '-' Defence , LJ Proseeu1o($ Office I w Otller 
David K[nr\lK;OCM 

("om .. ) ! (nam .. ) I (nomeo) I (n•"""'I 

Can Name: The Prosecutar vs Culm(r Btdm11ng11 et al. I Case Number: ICTR-99-50-T 
~ 

Dates: Transmitted. 26 April 2007 1 Document's date: 26 April 2007 

No. of Pages: ' ! Original Language: J2l Engl~h D French 0 K1nyarwanda 

TIile of DECISION ON CASIMIR SIZIMUNGU'S MOTION JN RECONSIDERATION OF THE TRIAL 
oocument: CHAMBER'S DECISION DATED FEBRUARY 8, 2007 , IN RELATION TO CONDITION (BJ 

REQUESTED BY THE UNITED STATES GOVERNMENT 
Clauificallon level: TRIM Document Type: 
O Strictly Confidential I Under Seal 0 lnd1ctmen\ 0 Warran! 0 Corre,poodenre 0 Submiosion from noo-parties 

!El Conlident<al 181 DeC.o,on 0 Affidavit 0 Notice of App,:,al 0 Stll>mission from parties 

0 Public O Dlsdosure 0 Order 0 Al)1)e81 Book □Aocused part,culan, 
D Ju"""menl D Mc!ion 0 Bock of Atllllori!ies 

-
11 TRANSLATION STATUS ON THE FILING DATE (To Ila complated by the Ch.,..ben I Flffng Party) -
CMS SHALL take necessary actic>n regarding translation. 

!El Filing Party hereby subm<ts only the original, and will IIOt •~ any translated ve~ion 

O Reference material is provided in annex to fac1lij!ffe lrans)at~ -

Target Language{s): 
0 English O French 0 Kinyarwanda 

CMS SHALL NOT take any action regarding translation. 

□Filing Party hereby submns BOTH the orig Ina I and the translated varalon for~/mg, as lo/lows· 
Orioinal I in Er,gliah '""' □ Kinyarwanda 
Translal>on "' English □ frenct, D K1nyarwanda 

CMS SHALL NOT 1ake any aChOn regarding translat10n. 

D Filing Party will b11 submitting Ills translalsd vu11ion(11) in due course in the following language(s): 
0 English □F(8(1cil □Kinya,wanda 

KINDLY Fill. IN TIIE BOXll9 BEi.OW 
LJ TIie OTP 1s over-$8tling translalkln. 1::-J DEFENCE IS over-seeirrg translation, 
The document 1s submitted for trans~tlon to The document 1s submrtred to an accredrted ser111ce for 

§The Language Serv;ces Section Qf the ICTR / Arusha translation (IMS will be submitted to DCDMS) 

The Language Services Section of thelCTR I The Hague. Name of contact person 
An accredfted service for translation, see de!ails below: Name of service: 
Name of contac\ pe!S0<1: Address. 
Name of serv,CE· E-mail I Tel. I Fax: 

Address: 
E-ma,I I Tel. I Fax: 

-Ill TRANSLATION PRIORITISATION (For Official UM ONLY) 

0Top priority COMMENTS h□Requ,red date 

□Urgent Hearing date· 

□Normal □other deadline,,; 

NB: This form 11 available on: http://WWW.ictr.org/ENGLISHlcrnsJcms1 .doc CMS1 (Updlled on G4 F,,brul,y 2004) 


