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ProsecZilor v. Augus/m Ndindi/iyimana el al, Case No. ICTR-00-56-T 

INTRODUCTION 

\. The trial against th.e four Accused in this case commenced on 24 September 2004. 
After presenting 72 witnesses, the Prnsecution closed its case on 7 December 2006. 

2. On 20 March 2007, the Chamber rendered its Decision on the Dor~ne~ Mutiun~ 
for Acquittal pursuant to Rule 98bis of the Rules of Procedure and Evidence (the "Rules"}, 
denying Nzuwonemeye's request for acquittal on Count ! (Conspiracy to commit Genocide), 
Count 4 (Murder as a Crime against Humanity) with resped to paragraph 108 of the 
Amended Indictment, Count 6 (Rape as a Crime agaimt Humanity) and Count 8 (Rape, 
Humiliating and Degrading Treatment as War Crimes under Article 3 common to the Geneva 
Conventions and Additional Protocol II). On 23 Mar<:h 2007, the Accused Nwwonemeye 
filed a Motion requesting the Chamber to grant certification to appeal its Decision of 
20 Mareh 2007 (the "Impugned Decision') pursuant to Rule 73(8).1 The Prosecution did not 
file a response 

DELIBERATIONS 

i) Is a "Ju,lgemenrof Acquittal" u "decision" under Rule 73? 

3. The Defence submits that a decision on a motion for aoquittal under Rule 98bis 
could be appealed upon certification granted pursuant to Rule 73(8). The Chamber notes that 
judicial opinion on this issue still remains divided.' 

4. Rule 73(B) states that decisions on motions fi!ed after !he initial appeanrnce of the 
n""used are without interlocutory appeal except upon certification granted by the Trial 
Chamber. Rule 98bis of the Rules does not e:<pressly provide for a right ofappea!. However, 
this Chamber considers !hat Rule 73(B) must be imerpreted to include the situation where the 
outcome of a motion under Rule 98bis is that the Chamber denies the Defence reque,;t for 
acquittal on one or more counts.1 Such an inlCYprctation would be consistent with !be fact that 
motions for acquinaJ full within the genre of applications brought by the parties 'after (he 
initial appearance of the accused', as required by Rule 73. If Ule Chamber were to read 
Rule 98bis completely in ts0lation from Rule 73(BJ, an accused person who is aggrieved by 
the Chambers's denial of a motion for acquina! would be left without an immediate remedy. 
For these reasons, the Chamber finds that the Defence request for certification to appeal was 
properly brought under Rule 73(8). 

1 "Motion for Cenification of the Decisiou on Defence Mo!ion., pul'SlJant to Rule 98bis • Rule 7J(B) of the 
Rules of Proo:dur< and F:vi<lence-. 
' !n Th< Prosecu/o,- v P Z,g,ranyiro::o, Trial Chomloer !II e,pr,,s.s,d the vi<.-w thol it was ·•not convinced !hat ic, 
dco:LSt<>lt not <o enter • Judgemt"t of acquil\al in f"'·our oflhe Accused is tho p,opcr subject of an in<erlocutory 
•P!""'I um!er Rulo ... 7J(B)." ll added tho! unlike Rule 7.l, Ruic 98bJs docs not provide the righ1 to seol! 
certification <o appeal a Triol Chombet', refusal <o en\er a judgement of acquittal. Seo "Oral Dcciston on 
Oefcrtce Motion for Acqu;tuu l)ll"'""n' to Rule 98bi, of lhe Rules of Prococlure and Evidence'\ T. 19 March 
2007, p. 69). Jn The f'ro=:uror v. C B,:imu"lr" el al, Trial Chamber II, differently cooS!itute<I, e<pres,«I 
r,,="lllion• about whether • decision on • molion for j<;clg,,n,<nt of BCguiltal "is the proper ,ubjcet of an 
inl<rlocutol) oppe•I under Ruic 7J(B)." The Chamber. hov,ever, enl<rtalnod the motion hecau"' both parti<> in 
that caso imp/ici\l~ agreod <hat• "Judg<ment of Acqui1tal" p.,rsuant !o Ruic 98bls is• 'decision' which can b< 
subject of fill intcrl<>CUtory appeal. Sec "Decision un Justin Mugenzi's Application fo, Certification to Appeal 
the Trial Chamber's Dec,sion on Defcn<:< Motion, pur,,,.nt to Ruic 98bi1", 20 March l.006, 
' See •lso Tire P,-ru,cutN' v. Em1,r /{ad,,hasanov/~ 1.md Amir Kubr,ra, "Dcctskin on the R<qucsl for 
e<:rtiftcauon to appeal the Decision ren<l<rcJ pursuru,t Rulo 98b/s of the Rules" (TC), 26 October 21}()4, p. 2. 
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ii) Crturia for certifkatlon 

5. This Chamber has, [)I] a number of occasions. discussed the criteria for 
certification under Rule 73(8).4 In particular. the Chamber stresses the principle that 
decisions under Rule 73 are "widtouc inrerlocutorr appeal"' and that ccnJfK:ation to appeal is 
an exception that the Chamber may grant, if the two criteria under Rule 73(8) are satisfied. 
The moving partr must show that "the decision involves an issue that would significantly 
affect the fair and expeditious conduct of the proceedings or the outcome of the trial" and 
that "ln the opinion of the Trial Chamber, an immediate resolution by the Appeals Chamber 
may materially advance the proceedings." 

6. The Defence submits that although !he Chamber stated the appropriate legal 
standard in the Impugned Decision, it did not apply it in its evallllltion of the evidence. The 
Defence claims that the Chamber relied on weak evidence from single witnesses who are 
incapable of belief, d"'w incorm:t inferern;:es from alleged facts and cited mmscripts which 
did not support these inferences. The Defence argues that the issue affects the fair and 
expeditious conduct of the proceOOings because answering a case that does not exist would 
waste judicial resources in ligh1 of the Completion Strategy and because a reas[)l]ab!e trier of 
fact could not have wncluded that the Accused bears any responsibility for !he alleged 
crimes. Furthe1Tnore, the Defence submits !hat a decision by the Appeals Chamber may 
materially advance the proceedings because the Trial Chamber has erred in both fact and law 
and, therefore, to have to present its case on the basis of such an "incorrect and unfair legal 
footing", would be a waste of judicial resources. 

7. The Defunce essentially a,iks the Chamber to evaluate whether or nm !he 
Impugned Decision would succeed on appeal. This would be an improper COUTS\: of action 
because the correctness of a Trial Chamber decision is a matter for the Appeals Chamber.1 
However, in deciding whether to grant certification to appeal, Trial Chambers "do have a 
responsibility to screen out requests for certification with no prosr,ect of success and which, 
accordingly, would not 'materially advance the proceediugs'."6 This is a preliminary 
assessment aimed at dete1Tnining whether the requirements of Rule 73(8) are met, rather than 
a pronouncement on the possible outcome of an appeal if one were certified. !n al! 
circumstances !here fore, the moving party must still satisfy the cumulative conditions set out 
in Rule 73(8) of the Rules.' 

8. The Chamber is not convinced that the first criterion under Rule 73(8) is met, The 
Jmpugned Decisi[)I] did not render a final verdict ou the guilt of the Accused. The 
consequence of that Decision is simply to require the Accused to answer the case he was 

• The Proswao,- • A"gt,slln Bm"'"'W"• A"gt,sM ~'dmd1/iy1mana. Fra,,;oUJ-X"""' Nzuwooe-r,. Jnnocem 
Sagahu!u, ICTR.QO-S6-T. Decision on SogM"\u's RequeS[ for CeJ1ifiCOl1on 10 Appeal, 9 June 200S, para. 16; 
Decision M B,,irr,ungu·., Rtque>t for Certifi°"tion to Appeol the Oral Dec;sion Doted 8 June 200S, 30 June 
200:S, par,. 17; Deoi;oon on Ndindiliyiman,"s R<q<lOSI for Certification lo Appeal <be Chamber's Decision 
Dated 21 September WOS, 26 October 200l, para. 7; D<:<ision on Bizimungu"s Motion for Cert;fica!ion to 
Appc,I t/le Chamber's Oral D<:cisfon of 2 fet,nwy 2006 Admitting ran of Witne,s GfA '< Confessi01tal 
Statement into Evideoce, 27 February 2006, J)lll'O. 11; Decision on Ndindtli)'imonO, Motion for Certificanon to 
Appeal the Chomber's Decision Dated 15 June 2006. 14 July 2006. pon, 7; Decision on the Defence Requesls 
for Certif,cation to APJ><al Ill< Chamher's Decision of20 Oetohe< W06, 7 November 2006, par• 1. 
' TJ,, Prwecotor ,, Tlo!one,ie Brwosora. Grar,en Kab1bg;, .1/ays N1abal=e, and Anatole N,ell/Num•a. Case 
No, ICTR-98-41-T, Dec;sion on the Motion for Recon,iderotioo Co.coming Slarnlilld< fo, Grantil>S 
Cenif,cation of lote:rlocmor)' Appeal (TC). 16 Pcbruary 2006, p1110. 4, 
' lb,d 
' Pro«c•tor , ,lr,i/m, Shalom N1altoi,a/J and Pauline Nyframan,ho,ko, Case No. JCTR-97-21-T, Decision on 
N<ahobali', an<I N)i,amasuhuko', Motion, for Co~ificatimi 10 Appeal tlte 'D<ci,ion on Defence Urgent Motion 
to Dodarc Parts of the E>idence of Witn=s RV and QBZ Inadmissible" (TC), J 8 March 2004, para. 15. 
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confronted with from the start of his trial. That in itself does not affect the fair or expeditious 
conduct of the proceedings, Furthermore, while the Chamber is awa«e of the Tribunal's 
limited resources and time, this cannot be the sole basis for granting cenification of appeal, 
Similarly, the Chamber is not persuaded that the Impugned Dedsion affects the oul<:omc of 
the trial, Accepting that the Prosecution evidence is sufficient for the purpose of denying a 
motion for acquittal, does not preclude the Chamber from u]tjrnately finding that the 
Prosecution evidence faifa tn establish the Accused's guilt beyond a reasonable doubt at the 
close of the case, !ndeed, such a finding could be reached even if no defence evidence is 
adduced.' It 1s a fairly elemenlal proposition that while at the stage of considering a motion 
for acquittal the Chamber looks for evidence which, if believed, could ground a conviction 
beyond reasonable doubt, at the stage of final judgement, the Chamber's obligation is to enter 
a conviction only when the evidence in fact establishes the guilt of the accused beYQnd all 
reasonable doubt These two standards must not be confounded, 

9, Since the first requirement for cenification has not been met, the Chamber does 
not need to address the second criterion under Rule 73(B). 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the Defence's request for certification to appeal the Impugned Decision, 

Arusha, 24 April 2007 

~va 
Presiding Judge 

-----'.;Taghrid ~ikmet 
Judge 

(Seal of the Tribunal] 

Seon Ki Park 
Judge 

'Prosec•<M ,. GN'an Je/UJc. Case No IT,9$,10.A, Appeals Cha.mber Juclgemoot, 5 July 2001, para. 37; Sec 
al,o P,osecuton Pro1a1s Zigirtm)'ira::o, Co,o No, 1C1"R·OH3·T, Oral Decision on ('~ification to Appeal the 
D<cision on the Defenoc Motion Pursuant to Rule 9&N,, T. 19 March 2007, p. 69. 
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