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Prosecudor v. Augustin Ndindifivimana et al., Case No. ICTR-00-36-T

INTRODUCTION

1, The trial against the four Accused in Lhis case commenced on 24 September 2004,
ARer presenting 72 witnesses, the Prosecution closed its case on 7 December 2006,

2. Om 2¢ March 2007, the Chamber rendered i Decisivn on the Delfence Motivns
for Acquittal pursuant to Rule 98bis of Lhe Rules of Procedure and Evidence {the “Rules™},
denying Nzuwonemeye’s request for acguitial on Count 1 {Conspiracy to commit Genocide),
Count 4 (Murder as & Crime against Humanity} with respect 10 paragraph 108 of the
Amended Indictment, Coont 6 (Rape as a Crime against Humanicy) and Count 3 (Rape,
Humiliating and Degrading Trestment as War Crimes under Arlicle 3 common to the Geneva
Conventions and Additional Protoco! 11). On 23 March 2007, the Accused Nzuwonemeye
filed a Motion requesting the Chamber to grant certification m appeal its Decision of
20 March 2007 (the “Impugned Decision™) pursuant 1o Rule 73(8)." The Prosecution did not
file a response.

DELIBERATIONS
i} Is 0 “Judgement of Acquigtal™ u “decision” under Rule 737

3 The Defence submits that a decision on a motion for acquittal under Rule 98bis
could be appealed upon certification gm.nte:d pumuant to Rule 73{BY. The Chamber notes that
judicial opinion on this issue still remains divided *

4. Rule 73(B) states that decisions on mations filed after the initial appearance of the
accised are without inwrlocUtory appeal except upon certification granted by the Trial
Chamber. Rule 984is of the Rules does not expressly provide for a right of appeal. However,
lhis Chamber considers that Rule 73(B) must be interpreted to inciude the situation where the
outcome of 2 motion under Rule 98his is that the Chamber denies the Defence request for
acquittal on one or more counts.” Such ar, interpretation would be consistent with the fact that
motions for acquina) fall within the genre of applications brought by the parties *afler the
initial appearance of the accused’, as required by Rule 73. If the Chamber were to0 read
Rule 9865 completely in isolation rom Rele 73{B), an accused person who is aggrieved by
the Chambers's denial of a motion for acguittal would be left without an immediate remedy.
For these reasons, the Chamber finds that the Defence request for certification to appeal was
properly brought under Rule 73{B).

Vebdplion for Certification of the Deciston on Defence Motions purspant 1o Rule 98biz - Rule 73 B) of Lhe
Rules of Procedurs and Evidence™.

PIn The Prosecuior v. P. Zigirampiraze, Trial Chamber IFl expressed the view that it was “nol convinced that its
decision nol W enler a judgement of acquillal in favour of the Accused is the proper subject af an nterlocotory
appeal under Rule .. FI(BL" It added thet unlike Rule 73, Bwle DBhis does not provide the aght w seek
cefiflcation Lo appeal 2 Trigl Chamber's refusal W enter 2 judgement of aequittal. See *“Oral Decision on
Defence Motion for Acquittal pursuant to Rule 9854 of the Rules of Procedure and Evidence™, T, 19 March
2007, p. 69%. o The Prosecutor v, O Bizimungu et al, Trial Chamber 11, differently constituted, expressed
resarvations aboul whether 8 degision on 8 mation for judgement of scquittal *is the proper subicct of an
inter] ocutory appeal under Bole T3(B)." The Chamber. however, snlertained the molion because both partics in
that cage impliciily agread thut a “Judgement of Acquittal™ pursuanl to Rulc 9884 15 4 “decizsion’ which can be
subject of an interlocwtory appeal. Sec “Decision on Justin Mugenzi’s Application for Certification to Appel
the THal Chamber's Decision on Defence Maotions prrspant 10 Rule 98547, 20 March 2006,

T Gee alsn The Progecwtor v. Enver MadriRasarovic dnd Amir Kubure, “Decision on the Request for
certification to appel the Decision rendered pursuzat Rule 98545 of Lhe Rutes” [T, 26 October 2004, p. 2.
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Prosecutor v. Augusiin Ndindifiyimane et of., Case No. [CTR-00-56-T

i) Criteria for certification

5. This Chamber has, on a number of occasions, discussed the criteria for
cerification under Rule 73(B).' In pertcular, the Chamber stresses the principle (hat
decisions under Rule 73 are “without interlocutory appeal” and that certification to appeal is
an exception that the Chamber may grant, if the two criteria under Rule 73(B) ere sarisfied.
The moving perly must show that “the decision involves an {ssue that would significantly
affect the fair and expeditious conduct of the proceedings or the outcome of the trial” and
that *in the opinion of the Trial Chamber, an immediate resolution by the Appeais Chamber
may maierially advance the proceedings.™

b The Defence submits (hat although the Chamber swted the appropdate legal
standard in the Impugned Decision, it did not apply it in its evaluation of the evidence. The
Defence claims that the Chamber relied on weak evidence from single witnesses who are
incapable of belief, drew incomrect inferences from alleged facts and cited manscripes witich
did not support these inferences. The Defence argues that the issee aflects the fair and
expeditious conduct of the proceedings because answering a case that does not exist would
waste judicial resources in light of the Completion Strategy and because a reasonable trier of
fact could pot have concluded that the Accused bears any responsibility for the alleged
crimes. Furthermore, the Defence submits that a decision by the Appeals Chamber may
materially advance the proceedings because the Trial Chamber has erred in both fact and law
and, therefore, tp have W present its case on the basts of such an “mcomect and unfair legal
footing”, would be a waste of judicial resources,

7. The Defence essentially asks the Chamber to evaliate whether o not the
[mpugned Decision would succeed on appeal. This would be an improper course of action
hecause the correctness of a Trial Chamber decision is 2 matter for the Appeals Chambet .
However, in deciding whether to grant certification to appes!, Trial Chambers “do have a
responsibility to screen out requests for certification with no prospect of success and which,
accordingly, would not ‘materially advance the proceedings’.”™ This is a prelimipary
assegsment aimed at determining whether (he requirements of Rule 73(B) are met, rather than
a pronouncement on the possible outcome of an appeal if one were cermified. in ail
circumstances thergfore, the moving party must still satisfy the cumulative conditions set o
in Rule 73(B} of Lhe Rules.’

8. The Chamber is not convinced that the [irst critecion under Rule 73(B) is met, The
jmpugned Decision did not render a final verdict on the guilt of the Accused. The
consequence of that Decision is simply to require the Accused to answer the case he was

* The Prosecutor v. Augustin Rizimingu, Augushin Ndindiliyimana, Framois-Xavier Nowwonemepe, Innocent
Saqpabutn, ICTR-D-56-T, Decizion on Sagahotu's Request for Certification 1o Appeal, & June 2005, para. 16;
Decision on Bizimungu's Request for Cortification b appenl the Ol Decision Dated 8 June 2005, 30 June
2005, para, I7; Decision on Ndindiliyimans's Request for Certificalion W Appeal the Chamber's Decision
Dated 21 Sepiember 2008, 26 Oclober 2005, para. 7; Decision on Bizimungu's Metion for Cerlification to
Appeal the Chamber's Oral Devision of 2 February 2006 Admitting Part of Witness GFA’z Confessional
Siatement inte Evidence, 27 February 2006, para. 11; Decision on Ndindiliyimana®s bMotien for Centification wo
Appeat the Chamber™s Decision Dated 15 June 2006, 14 July 2006, para, 7, Decision on the Defence Requests
for Certification to Appeal the Chatmber's Decision of 20 Oetober 2006, 7 November 2088, para 7.
¥ The Prosecutor v. Théoreste Bageosora, Grafien Kabiligi, Alays Niabakuze, and Analole Mreagiyvumva, Case
Ho, ICTR-9841-T, Detisioh on the Motion for Recopsideratian Concermning Slamdards for Granting
E'C.‘t:niﬁr:alinn of Interlocutory Appeal (TC), 16 February 2006, para, 4,

Fid
! Prasecutar v. Arséne Shalom Niakpbali and Pauline Mytramasuhuke, Case No. TCTR-97-21-T, Decizion on
Mtahobali*s and Nyiramasuhuko's Motions for Certification to Appeal the *Decision on Defenee Urgent Motion
1o Dieclare Parts of the Evidence of Witnesses RY and QBZ Inadmissible’ (TC), 13 March 2004, para_ 15,
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confronted with from the starl of his trial. That in itself does not affect the fair or expeditious
conduct of the proceedings. Furthermore, while the Chamber {s aware of the Tribunal’s
Jimiled resources and time, this canniot be the sole basis fur granting cenification of appeal.
Similarly, the Chamber is not persuaded that the impupned Decision affects the oulcome of
the triat. Accepting that the Prosecution evidence is sullicient for the purpose of depying a
motien for acquittai, does not preciude the Chamber from ultimaiely finding (hat the
Prosecution evidence fails (o establish the Accused’s guilt beyond a reasonable doubt at the
close of the case. Indeed, such & [inding could be reached even i no defence evidence is
adduced.” It is a fairly elemental proposition that while at the stage of considering a motion
for acquittal the Chamber looks for evidence which, if believed, could ground a conviction
beyond reasonable doubt, at the stage of final judgement, the Chamber’s obligation is to enter
& convietion ondy when the evidence in fact establishes the guilt of the accused beyond all
reasonable doubt. These bwo staydards must #o1 be confounded.

Prosecutor v. Augustin Nelindilivimana et al., Case No, ICTR-A0-56-T

S Since the first requirement for cenification has not been met, the Chamber dots
n need to address the second criterion under Rule 73{B}.

FOR THE ABOVE REASONS, THE CHAMBER
DENIES the Defence’s request for certificalion to appeal the Impugned Decision.

Arusha, 24 April 2007

T-_ —
i 53\:’-‘9 ”rji £;i ; v i
Zmﬁfmm Taghrid Hikmet Seon Ki Park

Presiding Judge Judge Tudge

{Seal of the Tribunal}

Y Prosecuior v, Gorgn Jefisic, Case No. IT-95-10-A, Appeals Chamber Judgement, 5 July 2001, pars, 37; Sec
also Prosecufor v. Frotais Zigivamyirase, Case No, ICTR-01-73-T, Cral Decisian on Certification o Appel the
Tecision on the Defence Motion Pursuant to Rule 984is, T. 19 March 2007, p. &9
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