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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING 25 Trial Chamber }. composed of Judre Frik Mese, presiding, Judge Jai Ram
Reddy, and Judge Scrgei Alekseevich Eporav;

BEING SEIZED OF the “Kabiligi Motion {or Reconsideration” e, of the Trial Chamber’s
Decision of 18 September 2006, filed on 26 October 2006; the Prosecution response, filed on
30 Octlober 2006: and the Defence reply, filed on 7 November 2006;

NOTING the Appeals Chamber “Decision on Aloys MNrabakurze's Intertocutory Appeal on
Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for
Exclusion of Evidence™, rendenzd on 18 Seplember 2006;

HEREBY RECONSIDERS its carlier decision.
INTRODUCTION

1. On 15 Qctober 2004, the Kabiligi Defence filed 2 motion to exclude porlicns of the
testimenies of cight Prosecution wlrncr.ses claiming that they testified about allegations
which are not mentioned in the Indictment.” On 27 'ieptemi:-er 20035, the Chamber excluded
portions of the testimonies given by two wimesses.” The Defence filed a second exclusion
motion, on 3 April 2006, essentially asking the Chamber to reconsider its previous demsmn
On 4 September 2006, the Chamber decided 10 exclude a portion of one wimess's testimony >
In light of a decision rendered by the Appeais Chamber on 18 Scptember 2006 (“Appeals
Chamber Decision™), the present motion asks the Chambet 10 reconsider its decision of 4
September 2006.*

2. in its decision, which relates to exciusion of evidence, the Appeals Chamber found
that the Trial Chamber had failed to consider whether the defects in the Indictmeni which had
been cured by the Proseculion nonetheless prejudiced the righi of the Accused Niabakuze w a
fair trial by hindering the preparation of a praper defence’ Second, the Appeals Chamber
instructed the Trial Chamber to reconsider whether the buwrden of proof had been
appropriately placed on the Defence in instances where Lhe Defence had not made a
mntcmp-nraneous objection concerning lack of notice o the evidence at the time it was
introduced.”

' Kabiigi Defence's o Requéte en exltéme weence aus fins do rejet des 1émoignages sur dos faits qui ne
figurent pas dans Facte d'accusation ». Aled on 19 Geleber 2004 {challenging evidence by Wimesses XAl 2F,
S0 AN LAT XD, DOH, and AAA)

: Bopasora of 2l [ecision on Exclosion of Testimony oulside the Scope of the Thdictment (TCY, 27 Seprember
2005, paras. 10, 16 {excloding portions of Witnesses XAIL and DO (27 September 2005 2ecision”).

! Bogorora ef gi., Decision on Kabiligi Motion fur Fxclosion of Evidence (TC), 4 Scptember 2006, paro. 18
(cxcluding a porliun of Witness X201"s testimany)y (4 Sepiember 2006 Decision™).

! Kabiligi Motion for Reconsideration of the Trial Chamber's ‘Decision oo Kabiligi Motien for Exclusion of
Evidenge® i light of the Appoals Chamber Pecision of 13 Seprember 2006, filed on 26 October 2006

$ Fagosora cf o | Decision on Aloys Ntahakuze's Interlocutory Appee] oo Creestions of Law Raised by the 29
June 2006 Trial Chamber L Cecision on MMolion Mor Exclusion of Evidence (AC), |8 Scplember 20006, . 26.

" Appeals Chamber Decision, paras, £5-47,
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DELIBERATIONS
fi) Ceneral Remeorks

3, Reconsideration  is an  exceptional measure, available only in  particular
circumstances.’ The Appeals Chamber's ruling with regard to the cumulative effect of cured
defects in the Indictment constitutcs a new circumstance which has ariscn since the Trial
Chamber's decision of 4 Seplember 2006, and which may alfect it. The Chamber therefor:
finds that reconsideration is justified. The Defence request for reconsideration is made on the
basis of the curing issue, hut the Chamber will also consider the Defence burden of proof in
the light of the Appeals Chamber’s decision.

4. Some of the evidence which is conlested by the Defence in its present motion was not
challenged in its exciusion motions of 19 October 2004 and 5 April 2006 (“Defence
exchision motions™}, and hence not addresszed in the Chamber’'s decision of 4 Sepiember
2006, A motion for reconsideration should normally address isswes considered in the
challenged decision. However, the Appeals Chamber's subsequent decision warrants the
Chamber's consideration of the totality of the Defence submissions in the present motion.

5. The Defence argues that 29 allegations have been made against the Accused and that
21 of them Rall outside Lhe scope of the Indiciment and Bill of Particulars and have required
“curing” by the Prosccution. Without necessarily agreaing with this asscrrion, the Chamber
recalls that, in ils exclusion decisions of 27 September 2005 and 4 Scplember 2006, it has
already been seized wilh 14 of these allegations, whereas seven were not raised in the
Defence exclusion motiens leading to these two decisions.®

. Of the 14 allegations, onc was excluded.? In respect of four, the burden was placed on
the Lefence 10 show prejudice. 'The Chamber found that the burden was not met."” In relation
Uy nine allegations, the Chamber found that the Defence had sufficient notice.

fii} Rurden of Proof

7. In relation to the four of the 14 atlegations where the Chamber found that the Defence
did not meet its burden of proof, the Chamber declined to exclude the evidence. In light of
Lthe Appeals Chamber Decision, the Trial Chamber must reassess ils findings conceming
these four allegations.

8. ‘The Appeals Chamber summarized the legal situation as follows:

45, Actordingly, whemn un objection haged on lock of metice is raised ot wiad (albeit
later then &t the time the evidenoe was adduced), the Trial Chamber should detetraioe

T See ¢ g Bagozora el al, Decisien on Prosecutor’s second motion {or reconsideration of the Trial Chamber's
“Drecision on Prosecuor’s motion for leave 10 vary the wilness st pursuant bo Bule 73 8ie (107 (TG 14 July
2(H0d, para, 7.

¥ Some of these seven nilegations have been challenged through other motions. which woere decided by the Trial
Cheamber before (he Appeals Chamber Decision.

Y 4 scptember 2006 Decision, cxcluding the allegation by Witness XX{I1's that Kabiligi shot a person at the
Rusiz 1 roadblock in Cyangugy, in bMay 1994 (para. 18],

* “I'bcre wes a Nfth allegation in respect of which the Chamber placed the burden on the Defence bul
nonethetess cxamined the issue of notice and concluded that §b was provided, This was the allegation by Wilness
AF that the Accuzed was a member of Lhe “zoro network™ and Lthe Dragons.

24,
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whether the objettion was so untimely as to consider that the burden of proof has shifted
from the Prosecution to the Drefence in demonstrating whether the accuscd's ability In
defend himsell kas been malerally impaired. In doing so, the Trial Chamber shouid lake
it account factors such as whether the Defence has provided a reasonahle explanation
lor its failure W reise 15 objeciion al the tme the evidence was ntroduced and whether
the Letence has shown that the objeetion was raiscd as soon as possible therealler.

46, In summary, objectons based on lzck of notice should be specific apd timely.
The Appcals Chamber agrees with ihe Prosecution that banket ohjections that “the cnlire
indictment is defeclive™ arc insulMiciently specific, As 0 Hmeliness, the objection should
be Faised at the pre-trial stage (for instance in & motton challenging the indiciment) or at
the time the evidenee of 2 now material fact is imtroduced. Tiowever, an abjection rtised
later a? trigl will not automatically losel tor a shift in the borden of proaft the Trial
Chamber mesl consider relevant factors, such as whother the Delvnee prowided a
reasonable cxplanation For its failure 1o reise the objection carlier in the {rial.

47. The Appeals Chamber finds that the slatements tmade by the Tral Chamber sl
paragraph 7 of the Tmpugned Devision must be cotrected 10 the extent explained above.
Ag a consequence, the Trial Chamber should reconsider the frmpugned Decisian on ibis
basis, This reconstdermnon will ke limited 1o the Instances whers the Trial Chamber
found that the ebjection had mvl been ratsed at the Lme the evidence was introduced and
therefore congluded tha the bunlen of proof had shifled to the Defence.

{a) The Accused’s Stutement at Gisenyi Hospital about Tutsis

5. Witness XAl testified that the Accused mei Colonel Anatole Nsengivumva in the
Gisenyi Hospital on or around 4 July 1994 and said to the sick soldiers that there were 4ill
Tutsis in the Kibuye and Bisesero regiotts who should be prevented from recciving fresh
suppligs.'! This allegation was not contemporaneously objected to during the wial. It was first
challenged by the Defence in Ms exclusion motion of 5 Aprl 2006, but the Chamber's
decision of 4 September 2006 did not specifically address the allegation.’”

10 At the commencement of Wittiess XAIs testimony, the Detence objected generatly to
the late notice it reccived to some of the facis about which the witness was about to testify.'*
During the examination-in-chief, the Defence rmscd several objections based on the novelty
of the information presented by the witness.'® However, there was no contemporancous
objectivn by the Defence when the witness testified abow! Kabiligi's alleged statemetits at
Gisenyi [ospital. Counse! for Kabiligi crossed-examined the wimess that day on this issue.”
He later reserved the nght 1o conduct further cross-cxamination in relation to newly
discovered information.' No fiurther challenge of this allegation was raised until the Detence
exclusion motion of 5 April 2006,

11, In light of the very late stage of the trial in which this objection was raised, the
Chamber maintains its position that the bunden has shifted to the Defence to eswablish that it

g Beplember 2003 pp. 13-15,

" That mation was regarded a3 a request to reconsider the Chamber's 27 Scplember 2005 Drecision, and simce in
the motion leading to the 27 Scplember 2005 Dwcision the allegation in question was nat challenged, the
Chamber's 4 Seplember 20046 Decision did pot specifically address the allegation. 1t s noted that in s exclusion
molion of 19 Cetober 2004, the Defence chellepged several portions of Wilness XA lestimony, but med the
poTtion containing the allogation in guestion,

‘' T. § September 2003 p. 1.

Y Cee g % Scptember 2002 pp. 9, 12

T, 9 September 2003 pp. 46-47; T. 10 Seplember 2003 pp. 34,

YT 10 Scptember 2003 pp. 9-10.

oh
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suffered prejudice from the lack of notice. This burden has not been met.
(k) The Accused’s Arrival in Bugarama to Distribute Weapons

12. Witness LA] testified thal on 28 January 1994, the Accused arrived by helicopier in
Bugarama Commune, Cyangugu prefecture, to distribute weapons to fterahamnve, and told
them Lhat “the encmy was the Tutsi”.'” This allegation was challenged by the Defence in its
exclusion motions of 19 October 2004 and of 5 April 2006. [n i decision of 27 September
2005, the Chamber {ound no record of a contemporaneocus objection to the allegation. It
concluded that thercfore the l:-urdr,n of proof lied with the Defence and found that the
Defence had not met the burden.’® The Chamber's decision of 4 September 2006 did not
specilically address tiis allegation.'”

13. At the beginaing of Witness LAI's testimeny, the Defence indicated that it had
abfections to some of the evidence to be presented by the witness, but not to the cvent In
Bugarama.” During the examination-in-chief (but not immediately afier the wilncss
addrzssed this cvem), the Defence indicated that some information profiered by the winess
did not appear in his prior statements without specifically referring to this incident. In fact,
the Del"enc-c explicitly stmed that s general statement was not an {}hjEl:T.!Cln o the
testlmunv ' The Defence cross-examined the witness on the allepation in quer.tmn ? Its first
chalh:nge te the Bugarama allegation was in its exclusion motion of 19 October 2004, five
months afer the testimony.

L4, In light of the Defence lack of conmtemporanepus objection and late subsegueni
challenge of the evidence, the Chamber considers that the burden has shified to the Defence
oy establish that it suffered prejudice from the lack of notice, This burden has not been met.

(¢} Reprimand of Seldier in Cyangugu for pet Killing Turtsi;
{d) Order to Seldicrs to Prevent Supplics to Tutsi refupces

5. Witness XXY testilied that the Accused meprimanded a soldier in Cyangugu who did
nol assisl the Interahamwe in anacking and killing Tutsi reflugees in two refugee camps in
Aurgust 19947 He also stated thal the Accused ordered soldiers to prevent tmcks of
Cperation Turquoise from providing supplies Lo the Tutsi refugees in Biseseroc on 4 July
1994 #* These allegations were challenged by the Defence in its exclusion motion of 19
October 2004, and later arlicabated more clearly in its exclusion motion of 5 April 2006, In its
decision of 27 September 20035, the Chamber found no record of contemporaneous objections
to the allegations, and concluded that the Defence had the burden to establish that it had been
prejudiced. It found that the Defence had not met the burden.™ [n its decision of 4 September

TT. 31 May 204 p. 15,
‘ 2? Seplember 2005 Decision, para. 19

4 Seprember 20 Decision, para. 22 (“No other prounds have been caised b suggest thal the Chamber emed
in law or failed 1o appreciare the relevant facts in the Kahiligi Exclusion Decision, Accordingly, there is no basis
o recansider any other logal or factead finding made therein.™)
T, 31 May 2004 p, 8.
* ff, 25
* rd, p. 48,
11 June 2004 pp, 4-6,
i, pp 23
4 27 September 2008 Decision, para. 19,

Lh
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2006, the Chamber did not specificaily address these allegations ™

16, The Chamber observes that the relevant testimony was given on 11 June 2004, and
the challerges were submitted four months later, in the motion of [9 October 2004, There is
no indication as lo the reason for the lack of contemporaneous objection. The Chamber

maintains its findings that the Defence had, and did not meet, the burden of proof.
(il Seven Affegatione Nor Raised in the Two Exclusion Motions

{t) Membership in AMASASU

17. Witness XXQ testified that the Accused was a member of the Amasasu graup, which
comprised “the senior officers who were living in Kigali'® and those who “planned the
gr:nncida”.:“ During the testimeny, the Kabiligi Defence objected egenerally to new
information prowided by the withess but not specifically to the Amasasu aul]:::gatir:m,:";r {Mher
Defence team objected to that allcgation, which concemed their clients as welt® The
Chamber ruled that there was notice of this material fact in the Frosecution Pre-irial Brief,
which was filed on 21 January 2002 7! Such notice is found in the lisi of Prosecution exhibits,
which contains a reference 1o death squads and the AMASASU.™ The Pre-trial Dricf also
stated that another wilness {Witness XA(Y) was anticipated 1o testify about the pariicipation
of soldiers in “death squads™ in Kigali.”* The Supporting Material accompanying the original
Indicment, (led on 3 August 1998, cites an expert wilness saying that “one noles in
particular [within the armed forces] the creation of the AMASASU in January 1993 which

demanded the establishment of a cleansed army and the elimimation of all RPF allieg™ *

18. Paragraphs 1.13 w 1.1 of the [ndictment reler 1o Hutu extremist groups, composed
of prominent civilian and mililary lcaders that worked on a strategy to eliminate the Tuisi and
political opponents. Although the Accosed is not expressly identified as a member of any
proup preparing such a stratepy, the fact that the Accused is the indicree would reasonably
suggest that he had some connection to an organization mentioned in his Indictiment.

19, Consequently, on the basis of paragraphs 113 to 1.16 of the Indiciment, the
Supponiing Material 1o the criginal indictment. and the Prosecution Pre-trial Driel, the
Chamber linds that the Accused was reasonably informed that this fact was part of the case
against him and does not exclude the allegation by Withesses XX 0.

20, A simnilar conclusion was made by the Chamber in a decision addressing challenges

¥ The Chamber onby made the peneral comment in pars. 22 of the 4 Sepember 200 Decisivn (gquated in
[ootooie 19),

1. E Oclober 2004 p. 28,

Frf p 3l

i, pp. 68, 11,40

1, pp. 28-29.

Yot p. 4D

¥ Vrogecution Pre-trial Brief, Annex &, Regisiry Pagination Moo 6461 (docoment entitled “A W A S A § 11
Alliatee des Militaires Apacts par ey Séculdires Agtes Soumpis des Unanisles: Naissance o raisong d'&re dey
AMASASLY

* Prosecution Pre-trial Brief, Annex A, p. 143,

¥ Supporting Material, p. 13 (summarizing experl report of Andeé Guichaoua). In addidion, the summary for
Expert Reyobjens, listed in supper of pamgaph 5,32 of the Indiclment, makes refercnee 0 "death squads™.
Suppurting Matcnal, pp. T0-72.

. 24
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made by Accused Niabakuze, who is charped with Kabiligi under the same Indictment.” It is
also recalled that the Chamber has previocusly denied a Kabiligi request ta exclude cvidence
by Witness ZF c:c-ncarnmg related issues (membership of the Avcused in “zero network™
“dragon” graup}

(T} and (g) Firing of Artillery from Mount Kigali in May and JFaly 1994

21, Witness AAA testified that the Accused fired three morlar rounds from Mount Kigali
in direction of Mount Rebero, in presence of the Huye Banalion, on a day beiween 25 and 30
May 1994, Again, on 3 July 1994, the Accused fired three mortar rounds from Mount Kigali
towards Mount Rebero, in presence of Major Ntilikina and Huye Battalion soldiers. 1le told
the soldiers they wwere good, but were victims of the accomplices. &

22, The Defence did not contemporaneously c:hj:‘:tt to this testimony and did not
chaflenge it until the filing of the present motien. This is noteworthy as other pnrtmns of
Witness AAAs lestimony were challenged in the wo Defence exclusion motions.”

23, Paragraph 4.4 of the Indictment refers 1o the military authority of the Accused over
“uniis of the secwors of Byumba, Ruhengeri, Mutara and Kigali, as well ag the elite units such
as the Presidential Guard and the Para-Commando Batwlion and the Reconnaissance
Daualion™. Paragraph .30 stipulaie that the Accused from “abouwt 10 April 1o aboul 31 May
1994 ... encouraged end supponed the militiamen who were murdering Tutsi civilians ..

9. In a motion filed on 24 March 2004, the Prosecution asked 1o add Witness AAA o its
Kst. The motion summarized the wilness’s anticipated testimony, and noted that his
statermenls had been disclosed to the Defence on 29 July 2003, The firing of artillery from
Moum Kigali was menticned in the disclosed stalements. The motien did not reterale the
facts, but cmphasized that the witness's smiements include “detailed information about
incriminating oral statements made by the accused™. It further indicated thai the evidence of
the witness went directiy to the responsibility of the Accused under Artcle 6 (1} of the
Statute.™ In allowing the Prosecution to add Witness AAA to its list, the Chamber noted that
“the evidence appears to have probative valee with respect to the charpes against ..
Kaubiligi."" The witness testified on [5 June 2004, more than two months later.

25.  On the basis of paragraphs 4.4 and 6.30 of the Indictment, the disclosure of the
witness's statements in July 2003, and the Prosecution mation of 24 March 2004, the
Chamber finds that the Accused was reasonably informed that the above allegations were pant

¥ Bagnsora ef o , Decision Reconsidering Lxclusion of Evidence Following Appeals Chamber Decision {TC),
17 apwil 2007, pacd. 10 (the Defence bid suflicient notice of allegations by Witnesses DEH, XA, and £F
concerning Miabakure's invelvement in death syuads and the AMASASL).

" 4 Seprember 2006 Decision, paras. 15-14.

YT, 15 June 2004 pp. 4-6.

* The Defence exclusion motion af 19 Oowober 2004 challenged twg portions of the westimony of Witness AAA:
(1¥ In April 1994, Kabiligi met at the prefecture of Kigali. with persons in charge of Lol administration, with
the aim, ameng others, to distribute weapons o civilians;: (2) in carly May 1993, Kabiligl inswwsied comseillers
in three sectars we scarch (o aceomplices of the Mmkotanyy and to eliminate them, The sccond allegation was alse
chellenged in the Delence exelagion motinn of § April 06

* Prosecutor’'s Maotion for Leave ko Vary the Witness List pursuant to Rule 73 fis (E], 24 March 2004, paras, B-
9,

" Ragosura et of., Decision on Prosecutor’s Motion For Laave ty Yary the Witness List pursuant to Rule 73 is

(E3CIE) 21 May 2004, para. |4,
: 18
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of the case apainst him, and docs not exclude the testimony of Witness AAA.
(k) and (i) Presence and Orders at Saint André College

26, Witness DBQ testiffed that the Accused was present in the area of Saint André
College in Kigali where civilians were killed by Interahomwe and soldiers.”! Witness XX/
testified that the Accused gave orders to soldiers in the same area which resulted in the death
of orphans.” The Defence filed & motion on 22 September 2003, a day before the witness
was anticipaled to lake the stand, requesting penerally to exclude new elements mentioned in
belatedly disclosed statements by the witness” The Chamber considers this as a
contemporanecus objection.

27, Paragraph 6.38 of the Indictment pleads that soldiers under the orders of the Accused
massacred Tutsi who sought refuge in a house across from Saint André school, in Kigali, and
that these soldiers had been checking the identities and listing the names of the Tutsi
refugees, as of May 1994, The Accusad was charped with direct responsibility under & (1) an
the basis of this material fact. Witnesses previding evidence in support of this, even if they
testify that the Accused was present or gave orders at the scene of the ¢nme, cannot be
regarded as introducing new allegations ouiside the Indictment,

28. As mentioned above, Witness DBQs evidence aboul Kabifigi's presence at Saint
André College was chatlenged by the Defence in a motion Mled on 22 September 2003, the
day before the testimony. The Chamber fiund that:

... the new clomint of testimony were substantially disclosed in 1bhe Indictments |,
Sufficient netice ... that Kabilipi arrived at the sceng after killings occurred, is given by
the allegation that he ordered the killing of pecple at that specific location. The specific
actions described are actually less prejudicial than, and may be 1aken as subsumed within,
the accusation in the Indictments thal the soldiets at that incation were acting undet his
orders, When combined with the will-say disciosure in accordance with Rule 87 D), the
Chamber considers this to be a detail which has been substaniially disclosed ™

29, In the Supporting Materials accompanying the original [ndictment, filed on 3 August
1998, an excerpt of a statement hy a petential Prosecution Wilness BU was included. It
slates:

Uwould hike o repeat here that § personally saw Gratien Kabiligi a1 Saint-André schoeol in
Myamirambo in May-June 1994 . He was leading the ex-FAR soldicrs, whe had aken
up position al the school. These were the same soldiers who had killed the civiltans at
Saint-Andre, Everything pointed 1o the fact that they had 2cwed on Kabiligi’s orders. In
any case, Kabiligi did nothing 10 prevent the massacres. He even sent soldiers o search

*'T. 23 Scplember 2007 1. 70,

“ET. 14 April 2004 pp. 49-30.

" Kabiligi Defence's Requéte cn extrdme urgence de la Defence sux Mins de rejet de nowvellas déclarations, etc.,
filed on 22 Seprember 2003, The motion also alleged that the new information was unethically obtained e the
Prozcoution, iman Arempd 6o pressure (e Acoused 0o enter in a plea agresment.

" Bagosora et af, Decision on Admissibiliy of Evidonoe of Witness DR (TC), 1% November 2003, para. 17,
See alse Bagosoara ef af., Docision on Fxcloston of Evidenec under Ruke 95 (TCH 27 Tanuary 2004, parg. 5 {“the
only new clement of Witness DIQ"s testimony m the will-say slatemenls is that the Accused arrived ab a place
where Tuisiz had previously been killad, It iz incorceivable that the Prosecution would hazard the serious
misconduci #lleged in order 1o preset evidence of such limited significance.™),

; bh
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for and kill me.,**

30, The same witness's anlicipated testimony was fater summarized in the Proscoution
Pre-trial Bricf, which was filed on 21 January 2002, The summary indicated that the witness
saw the Accused at the Saint André College, and its environs during May and Jung 1994, and
spoke to him. [t mentioned that the Accused “was lcading the ex-FAR soldiers who'd taken

up position at the school and kiiled civilizns there™.*

31 (on the basis of paragraph 6.38 of the Indictment, the Supponing Material
accompanying the original Indictment, and the Prosecution Pre-trial Brief, the Chamber finds
that the Accused was reasonably informed that the above allegations were parl of the case
against him. The cvidence of Witnesses DB and XX is not excluded.

(i3 Order to Kill at Roadbtock in Musambira

32 Witness [FY teslified that the Accused was present at a roadblock in Musambira and
ordered a well-known faterahunave to kill 10 persons there.”’ Four days before the testimony.
the Defence submitted a notification in writing that it would object to portions of the
evidence based on the wilness's stalement Jabeiled DY -4, which jt received late in the
proceedings.*® During the examination-in-chief, when the Prosecution indicated that it was
about to ask the witness questions related to statement DY -4, the Defence objected 10 the
imtroduction of new information deriving from that statement, including with respect 10 (ke
event at the roadblock in Musambira.*® The Chamber considers this as a contemporaneous
objection. During the procecdings, the Chamber ruled:

The Chamber has analysed the two sistements previously given by the wilness. We
nale that the information in Y -4 deviates from what is in DY-1 and DY'-2, bat the core
of the event remains the same, namely, thal General Kabilipi 15 passing by a cermin
location where an incident is taking place, where persons are being arrested, and Lhe
end result is that the “loyenzi™” are killed. The new clement is the time at which the
killing took place. In the Chambur's view, we cannot exclude his evidence. There is
clearly a diserepancy between the version in DY-1 or 2, at least on the lace of il
compared to DY -4, and it will be a matter for the Chamber, an the meriw, to go into
thiz, in particnlar, after having listened carefolly 10 the cross-examination of this
wilhess. It is also noted (hat this new issue was given in 8 will-say statement by the
wilness on the 14th of January and disclosed 1o the Defence on the 19th of Janoary, five
days later. so that the Defence has had three, four weeks in order to prepare for this
chanpe. We will then allow the Prosecution to procecd with this last element in vour
cxamination-in-chief.

33, Parapraph 5.1 of the Indictment stipulates that the Accused's plan to exterminate the
Tutsi “consisted of, amony other things, recourse to hatred and ethnic violence™, and that in
executing the plan, the Accused “orpanized, ordered and panicipated in the magsacres
perpetrated against the Tutsi population”. Paragraph 6.31 relers 1o the authority of the
Accused over military oMicer and militiamen, who committed massacres throughout Rwanda,

‘5 Suppirting Material, pp. 129134

" Progecution Pre-irial Brief, dnnex 4, 2L

"' T. 16 February 20CH pp. 53-56.

* Defence for Kabiligi's notifieation 1o ohject to the testimony of Witness DY on the batis of witness
declacation DY -4, 12 Fobouy 2004,

™1, 16 February 2004 pp. 43-49.

) 24,
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with the Accused’s knowledge. This authority was allepedly exercised, among other ways,
through ghving orders, Aceordingly, the Chamber finds that the facts as presented by Witness
DY claborate on the material facts in the Indiciment. In the Supporting Maerials which
accompanied the onginal Indictment, ftled on 3 Aupust 1998, an exeerpt of a statement by
Witness DY contained a description of the evert.™

34, The Chamber considers that sufficient nolice was given to the Defence through
paragraphs 5.1 and 6.31 in the Indictment, the Supporting Materials which accompanied the
original Indictment, and Prosccution disclosures. It finds that the Accused was reasonabiy
informed that the above ablegation was part of the casc against him, aml that the evidence of
Witness DY shall not be exciuded.

(K} Distribution of Arms to Militia ¢r Civilians

35. On 16 Fcbruary 2004, Witess DY testificd that the Accused distributed ams to
militia or civilians, including to 150 Prerahamwe from Gilarama prﬁff:ciurc.ﬂ There was no
cantemparancous objection by Lhe Defence 1o the evidence. The fuollowing day, Counsel for
Kabiligi crossed-examined the witness on this issue.”

34, This evidence was first contested in the present motion. Thers s no explanation
justifying (he lateness of the challenge. The Chamber considers that the Defence has the
burden of proof to establish that it had been prejudiced, and that it has not met this burden.

fivi  Nine Alegations Analysed in Previous Decisions

37.  Ninc alicgations have been considered by the Chamber twice, in its decisions of 27
September 2005 and 4 September 2006.% The Chamber found that the Defence had suiTicient
notice through the Indictment, Pre-Trial Driel, and other post-Indictment disclosures. The
Appeals Chamber Decision does not provide a basis 1o re-gxamine the Trial Chamber's

" Supporting Material, p. 120: “On the road that leads to the Musambira commune ofice, we found ten or 5o
people who had been sipped by & group of milittsmen led by 2 man named ABDULHAMAMNI, who was an
Interahamwe with 3 repumation pation-wide. KABILIGE had the armoured vehicle step at the spet and they told
him “Here are the invenzi that we heve smested and we are sitl looking for more.” BEABILIGT 1old them o
remaim vigilant so that the Inyenzi would not indiirae e ranks. We cominued on the rad to the Musambis
tnapket, where we wimed back .. O owr TetUen, we savw that the poople had Been Killed by the nterahamwe and
their bodies were still an the regadilock. KABILTGT did mor comment and we returned o Kigalit

1. 16 Febreary 2004 p. 43,

2T 17 February 2004 p. 27.

*F In respect of sight of them, the barden of proof was placed on the Prosccution. [hese altegations are that the
Accuscd: {13 presided over 2 mecting In Rubcngeri on 15 Febroary 1994, where it was decided or annownced
thai the penocide would begin on 23 February 1904; Rwanda and Burondi pletted o prepare and commil the
genoeide {Winess XX (23 wld the conseiflers of Nyamirambo, Nyakabands and Birvogs sectors to eliminate
eccomplices of the Tnkolanyi in their seclors, in carly May 1994 {Witness AAA) (3) was present at the scene of
the murder of a milikry deserler al a roadblock in Cyangogu (Witness XAEHY; (4) killed or had killed 104
persons at the Rusizi | roadblock in Cyanpupy, which was established by him or bis subordinates {Winess
XY (5) gave a speech encouraging massacres it a mecting on 23 April 1994 with President Sincdikubasahe atl
the MEND bullding  in Cyangups (Witness MK (6 presided over 3 mesting ot the Cercle Sportfin
Cyangugu, where be collecled funds 1o purchase weapoas o disitibute o civilians i oorder W Lill Tutsis
(Witness XXH); () distributed gasaline vouchers 1o Yussul Monyakazi (Witness XH); (8) presided over a
meeling in e Byumba militarye camp in 1992 where he allegedly told the soldiers “that they had o be vipilant
and eapture BPY infilteators™ {Wilness Xal). In relation 1@ oo allegalien, the burden was placed on the Delene
but the Chamber nonctheless examined the aglice issue: {97 the Accused was 3 member of the “rero network™

and the Dragons { Wilness ZF).
1q gk
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findings. Accordingly, the Chamber teiterates its findings with rclation o these nine
allegations, and finds no basis to exclude them.

fit Cumlative Effect of Cured Defects in the Indictment

38 The Chamber will now look al the totality of cured defects in the Indictment Lo
determine their cumulative e[fect om the ability ol the Accused to prepare his defence.” The

Appeals Chamber found:

6. The Appeals Chamber agrees hat when the indiciment sutfors from nomerous
defects, there may still be a risk of prejudice 10 the accused wven i the defects arc found
o T cured by post-indictment submiissions, In particular, the secumulbalion of a large
rmumber of materin! faces not plod in the indiciment reduees the clarity and rclevancy of
that indictment, which may have an impact an the ability of the accused 1o know the case
he or she has to mect for purposes of preparing an adequate defence. Farther, while the
addition of a few matenal facts may not prejudice the Defence in the prepacation of its
case, the addidier of nmnerous materis] ety fnercases the risk of prejudice ag the
[efence may not have sufficient ime and resoucces try investigele properly all the new
material facts. Thos, where @ Trisl Chamber constilers thar a defective indictment has
been subseyuenily cared by Lhe Prosecutien, it should funher consider whether the exeent
of the defects in ihe indiciment materially projudice an accosed’s right to a B trial by
hindering the prepavation of a proper defence, The Appeals Chamber finds that the Trial
Chamber failled 10 de #o0 in the Tmpugned Decizien and Lherefore, instructs the Trial
Chamber Lo reenngider the Irmpugned Decision on this basls.

39,  As stated by thc Appeals Chamber, faimess is crucial in determining whether the
Defence hay been materially prejudiced in preparing ils case. The question is whether the
Accused was in a position to know and understand the allegalions against him such that he
cotld prepars a proper defence. The Chamber must determing, i particular, whether a large
number of material facts were not pled in the Indictment and whether these defects, even il
subseguently cured, prejudiced the right of the Accused to a tair trial.*®

40,  The Defence assers that because over 7% ol the curreni allegations apainst the
Accused fall cutside the Indictment. a substantiai change occurred in the Prosccution case
from the allegations in the Indictments compared te the strategy pursued at trial.
Consequently, the Defence was fell guessing at the evidence it had to meet until the ¢lose of
the Prosecution case.”® As it is (oo lale to remedy the prejudice by granting the Defence
additional time to properly prepare ils case, the only available relief is excluding the
allegations outside the [ndictment.

4].  The Chamber disagrecs with the Defence that over 70% of the allegations against the
Accused are outside the scope of the Indictment. The Defence lists 2] such allegations.
Several of these 21 allegations arc not material facts but evidence of material facts. Some
examples have been considered above (paragraphs 18 and 27). Moreowver, it is not correct, as

th Subsequent o the Trial Chamber Decision, the Appeals Chamber rendered jodgment n the Ntagerira ef af.
case and held that the Chember hias an ohligaion 1o deterrnine whether a vague provision in the [ndiciment has
been cured by tmely, clear, and consistent intormation from the Proscoution, Arogereeo of gi, Judament (AC),
T Fuly 2006, para. 65, The Chambzer implicitly did so in meking s findings on 1he impugned evidence, wherein
il held that dedeces had netl been cured by proper notice in theee instances. 1riel Chamber 1ecizion, paras. 31,
34-55, 60,

* Appeals Chamber Docision, paras, 26, 30 {referencing Kupredtic ef af Appeals Chamber Judgement),

* Motion, paras. 14-21.

Ch
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argued by the Defence, that only cipght materiat facts are included in the Indictment.”” There
arz additional maierial facis in the Indictment, on which responsibility under Article 6 (1} is
atributed 1o the Accused.”® Funhermore, the Indiclment anributed respunsibility 1o the
ﬁc¢um:jl9undcr Arlicle 6 (3} on the basis of facts which were not listed by the Defence in its
motion.

41, As discussed above, in the case of most of the allepations which the Defence claims
are oulside the Indiciment, notice was provided through the Indiclment, the Supporting
Material, and the Prosecution Pre-trial Brief. The Chamber finds that any curing of defects in
the Indictment through notice of new material facts which occurred prior 10 or at the
commencement of trial was sulMicient to inform the Accused of Lthe ailegations against him
such that he could prepare a proper defence. This occurred four years before the Defence
would cven begin presentation of its case.

43.  The Prosecution filed the Supporting Material on 3 August 1998, the Amended
Indiciment on 13 August 1999, and the Prosecution Pre-trial Bricf on 21 January 2002, Trial
proceedings began on 2 April 2002 and were then suspended until September 2002, Although
thirty-two tria! davs were held during 2002, the trial did not build rcal momentum unti]
proceedings reswned before this Trial Chamber in June 2003, The Prusecution closed its case
on 14 October 2004, The Kabiligi Defence commenced its case on 6 Seplember 2006,

44, Consequently, the Chamber (nds that the number of alleped deficiencics in the
indictment and the timing and means by which they were cured - most often well in advance
of wral and years before the Detence began the presentation of its case -- did not render the
trial unfair and did not materially prejudice the Accused. The Chamber reiterates that the
admissjménnf evidence is not 10 be confused with the ultimate weight 10 be accorded to the
evidence.

45, The Defence also ¢laims that it suffered prejudice because of the demise of potential
Defence witnesses who died between the date on which the Indicoment was confirmed and
when the Prosecution case “finally stopped changing™® ‘Ihese individuals could have
assisied the Defence in rebutting the additional allegations. In its decision of 4 Septemboer
2006, the Chamber dismissed this argument. In light of the additional Delence arguments. i
the present motion, the Chamber has reconsidered the issue but reilerates its position,™

7 mertion, para. 13

* For example, the Defence listed as a materig] fact in ihe Indictment, the ellegation that the Accused conspired
with others W work out a plan with the ket 1o exlerminate the civilian Tulsi population and climioete polaical
opponents. It failed to mention that paragraph 5.1 of the Indiciment 21s¢ elaborales on the components of the
plen. Additignal examples include the material fects alleped in paragraphs 6.29, 631, and &38 ol the
Indictment,

* According 1o the Indictment, the lacts in paragraphs 5.35, 5.36, 6.8, 6,15, 6,16, 6,18, 6.19, 6,25, 6,32 10 6.35,
64110845, 6,47, 6.5t therein provide hases for charges against the Accused under Article & 13} of the Slatute.
™ Ayiramaosehube, Decision on Pauline Nyiramasuboke's Appeal on the Admissibility of Bwdeace {AC), 4
Ortober 2004, paras. &7, See afse Bagisora et gl , Decision on Wabakuze Motions 10 Admie Documents Linder
Rale 92 bis {TC}, 12 Apri] 2007, para. %, fagorera of af, Derision on Bagosora Motion 10 Exclude Photocopics
of Agenda {TC), 11 April 2067, para. 6.

" Metion, para. 22,

" 4 Seprember 2006 Degision, para. 12.
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FOR THE ABOYE REASONS, THE CHAMBER
AFFIRMS its decision of 4 September 2006,
Arusha, 23 April 2007
hid, e
Erik Maose
Presiding Judge

Ser
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