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11,e Proscc•rar •• ,\Jaramarn/J•ko ,•t «/., Jome c.,c '.\o, !CTR 98-42-T 

THE l~TF,R"'IA TIONAL CRl:\11'.";AI. TRIBl:c',AL FOR RWANDA (the "Trihunal"), 

SITTl!'liG as Trial Chamber 1J composed of Judges \1/illiam II. Sekulc, Prcs1d1ng, Arlette 
Ramaroson and Solomy Balungi Bossa (the "'Chamber"}: 

SEIZED of the •·Req1<Jte en ex1reme !lrge11ce de la D,!feuse dc l'accu.1·<! Alplwnse Ntewyay" 
pour la modifica/1011 des mes1<re., de prore<1icm t(ffordl!e.,· m<x 1emm11s AND-36. ANJ)-50 ct 
AND-38" f,led on 27 March 2007 (the "Motton"') : 

CONSIDERl'.";G the 
1. Prosecutor's Response to the · Rn1uii1e en extriim~ i<rgence de la D<ifense de /"accuse 

Alpho>1.<e Nleziryavo pour la modifimtion de., me.rnre.< de protect/011 accard<!es aux 
1enwi11s AND-36. AND-50 et AND-38' filed on 27 March 2007, 

11. Registry's electronic mails dated 29 March 2007 and l l April 2007 pursuant to Ruic 
33(B) of the Rules of Procedure and Evidence (the "Rules"), 

111. RSponsc d'Ehe NdayambaJe it la '1/cqudte c" extreme 1<rgence de la Defense de 
/ 'uccusli Alplwn.,·~ .'Vtezi,yuyo pour la 11wd,jicarwn des mesures de protec/,011 
accardhs or« 1Cmoins AA'D-36, A:v/J-5/) el ,L\'D-3fi, en venu d~, an,cles 69 et 75 du 
RPP et de/ 'anicle 22 du Srm,,t du TPIR' filed on 3 April 2007; 

w. Submission of the Registrar t:ndcr Ruic 33 (B} with respect to Ntcziryayo's Motion 
for ,·ariahon of protccltvc measures for witnesses AND 36, AND 3 8 & AND 50 filed 
on 17 April 2007. 

v _ RJphque d 'Alphn11.,c Nte:;1ryuyo i, la «Submission of the Registrar Under Rule 33 (BJ 
with respect to NteLiryayo' s Motion for variation of protccti,e measure~ for w,tne.sscs 
AND 36, Al\D 38 er AND 50" filed on 18 April2007 

COl\"SIDERl'°'G 1hc Sl.alUIC of the J"rtbunal (the "Sta!Utc "} and the Rules, in particular Rules 
69 and 75 of1he Rules; 

NOW DECIDES the Motion, pursuant to Rule 73 (A) of the Rules, on 1he basis of the 
written briefs filed by the Parties. 

SllBMJSSIONS OF THE PARTIES 

Preliminary Maner 

1. The Chamber v.,j]l not consider 1he re.spon,e hy the D<efence for Ndayambaje which 
was filed outside of the pr~scribed time limits without good cause being demonstrated. 

The Defence 

2. Defence Wimesses A'.'.D-36, ,\l\'D-50 and A"ID-38 are scheduled 1o testify dunng 
the next trial ~,~ion. The Ddence submits that these witnesse.s do not w1sh I<> reside in a safe 
house while in Arusha. Moreover, Wilncssc.s AND-36 AND-50 wish to testify under their 
real identities while Witness AND-38 wishes lo maintain the protection of her iden1ily. The 
Defence therdore moves the Chamber lo vary Witoesses AND-36 AND-50', protec(jvc 
measures ordered by the Chamber on 18 S.:ptcmhcr 2001. 

1 llnoffi"'I Uanslatlon ,\lphonsc Ntcm)")", fatcomcly Lr~e,,t "1otlon for Vanat,Qn of P,otccttve .\leaMJrcs 
f,.,- W,tnc,so, AND-36. AN IJ-50 and ,\ NJ"J-.lS, 
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3. Jn suppon of its prayers. the Defenc·e submits that residing in a sare house is not pan 
of the prc,teclive orders made by the Chamber and tha! previous protected witnesses tcsti l'ying 
under their real identities or under their pseudonym have resided in a hotel.' 

4. The Defence further subm,ts that the witnesses hiiH expressed, by e-matl attached 
lo the Motion, their wish to reside in a hotel as soon as they arrive in Arusha and have been 
informed of the consequences or such choice ,n terms of security. The Defonce adds that 
these wimesses do not rc4uire a high lc•cl of protection on a 24 hour basis and that a decision 
should be rendered b«fore their anival ' 

5 The Defence recalls the Bago.,ora Dec,s1on of 3 July 2006 lo outline that a 
witness's rcfu,al to reside in a safe house dues not alter his status as a protected witness. The 
Defence also recalls the Rwamakoiba Decision of 29 November 2005 and the Bmm,mgu 
Decision of 4 September 2006 in which it was ordered that a witness's ticket. v1sa, tran,port 
from 1he ai,µort and hc!wcen the hotel and the Tribunal remain the responsibihty of the 
Registry. The Defence argues that the same should apply toils witnesses. 

The Re.,ponse$ 

6. The Prosecution does not oppose the Molinn and indicates that these issues are 
within the sole jurisdiction of the Chamber. C\onethdcss, the Prosecution submits thm the 
Chamber should order that proper disclosure be made in relation to these three witncssc.s to 
avoid any delay. 

I. The Registry submtts that the var,ati<>n of witness protection measures falls into the 
Trial Chamber's jurisd1ct,on hut that the Parties should bear in mind the Registrar'.s 
memorandum of 21 November 2006 on emolument, paid to witnesses. Moreover, ifa witness 
is pro,·ided a special temporary lra,el dO\'.umcnl or had to be escorted by WYSS from his 
country of residence 1o Arusha, the witness shall remain under the entire supef'ision of the 
Section during his stay in Arusha. J he Registry underscores that Witness AND-38 hs not 
requested to stay in a hold as her condition rc4uires constant assistance. In !ls la1est 
submissions of 17 April 2007, the Registry indicates that although Witnesses AND-.l6 and 
AND-50 have travel documents, they will need speual authorm1tion and visas to enter the 
Tanzanian territory. It concludes that unless otherwise decided by the Chamber, these 
witnesses should therefore stay in a secure location under IC l"R protection and that WYSS 
docs not have the resources to provide close protection to witnesses who are not 
accommodated ma safe house. 

The Reply 

8. The Defence contests t1,e Registry's posnion with respect to the situation of all three 
wunesses It submits that AND-38 has always expressed the wish to be accommoda1cd ma 
hotel notwithstanding her health condition as exemplified by numerous elcctroni~ mail 
exchanges annexed to the Reply. 

9 The Defence reiterate> tha1 W1tnc.s,e, i\N/l-36 and A'\/D-50 no longer wish to be 
accommodated in a safe house and suhmiLS that the si1ualiun of protected wihteoses who a,c 

1 The D<fcncc quotes W,tnesses WCQM[, WQMJP, Wl.'NKf. Wl.,NJN, WCM'-IA. WUNUJ, Den,so 
1s·1aho\>ah, Clarosse '-llahob.11 •nd others 
J The Defence recalls the Chamber", oral demi on of 28 Februa,y 2007 autlloco,eng AKD- 74 to ce.~de m a hotel 
"h,le ma,ntaLmng all "the, P"~cchve mc,succ, 
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nut accommodated in a safe house is not unusual has occurred in the course of the "Butarc'' 
trial and 1s catered for by the R~~istrar's Memorandum of 21 No,cmber 2006 It adds that 
both "'ilncsses were granted tourists visas to enter the Tan;,,anian territory, and no1 special 
visas, as evidenced by copi~, in annex to the Reply Tile Defence further submits Iha! their 
siiuat,on 1s similar to that of prern,u, witnesses who have tcs1ificd either under their real 
identity or under pseudonym and who were nonetheless accommodated in a hotel and not a 
safe house. 

HA Vl~G DELIBERATED 

I 0. The Chamber recalls that the modification of a wimes.s' protective measures can 
only be ordered by the Chamber. llov.cver, accommodations arrangerncms of a protecte<l 
witness arc admimslrative and logtstic maners "'ithH1 the exclusive pun,iew of the Registry' 
and do not necessarily cons!i1ut<: par1 or the protecti,·e orders of 18 September 2001. These 
issues should therefore be discussed bct"'ccn the Defence l'eam and the Registry, The 
Chaml>er should be called upon lo inlervene only if such discussions do not yield the 
expected outcome and if the fairness of the proceedings might be impaired thereby.' The 
Chamber therefore directs the Defence to address the 1%UC of change of accommodation of 
witnesses to WVSS and urges all Parhe, involved to use a constructive and efficient approach 
in order to avoid coming back before the Trial Chamber. 

11 With respect to the reyue,t for v4riation ofprolcclive orders for Wimesses AND-36 
and AND-50, the Chamber notes from the electronic maib attached to lhc Motion 1hat only 
Witno;.,s AND-36, and no1 AND-50. may ha,·c exprussed the wish to testify openly and under 
her real idemity The Cham her notes that ,he Registry has not addrc,scd this ,specific i,iue in 
it, submission. rhcrefore, the Chamh<>r is not in a position 10 vary the protective measures 
granted to Witnesses AND-36 and AKD-50. Moreo,·e,, it has been this Chamber', practice to 
verify in cour1 that the w;me.ss requests a wa,ver of wme of his protective measures. Jn the 
instan, case. there are no com incing reasons to depart from this practice. Finally. the 
Chamber urges the Parties lo refram from filing a ,Hillen motion on an issue which could 
usually he deal! with orally. 

FOR THE ABO\'•: IU:ASOi'iS, THE TRIBll:"lAI,, 

DIRECTS the Defence to addres.s its request for change <>f accommodatton venue <>f the 
concerned witnesses lo the Registry: 

REMINDS the Registry that the change of rcsodencc while in Arusha docs not modify the 
witness"; protected sla!us under 1hc Chamber's Decision; 

RESERVES its ruling on the lifting of 1he anonymi1y of two witnesses until the witnesses 
take the stand. 

'fl,,, Prom·11tor Y, RuA,,..do, D<mton on the Pro1ccut1on ~lotlon for Vamtion of the Prot<ctivc measures for 
WLtncss CSII. 24 Novcmi>cr 2006, para :!. Th,· hmet,a//,r ,, ,\,t,aJ,/(,·,mu"u cl al "Dcm,on on the Dcfcecc 
rcqucs, to 11!\ "' whole ,a m I"'" prntec,,ve me.sure, wa,Hc<i to '"messes llll2- l l. llll2- l J and Dll2-C, I 0 
~1ml 2007paro 7 
' /lagoiorn ,,, al, Dcrn,on on tli< Rcquc>1 co Direct Rcg1Stry to Comply wllh Order Concerning Wioness 
Protcrnon I re), l July 2006, para 5 
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Arusha, 20 April 20( 7 

\V11liam H. 5ekule 
Presiding Judge 

t'R\l c,,✓\ 
Solomy Balungi B< ;sa 

Judge 


