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Fhe Brasecutar v Mvlramasehuke of al,, Joint Case ™o, ICTR 98-42.T

THE INTERNATIONAIL CRIMINAIL TRIBIINAL FOR RWANDA (the “Tribunal™),

SITTING as Trial Chamber 1l composcd of Judges William H. Sekule, Presiding, Arlene
Ramaroson and Solomy Balungi Bossa (the " Chamber™},

SEIZED of the “Regudte en extrdme ureence de la Défense de Dacense Alphonse Neezinave
pour la modification des meswres de proteciion accordées aux témoing AND-36. AND-30 er
AND-38 7 Nled on 27 March 2007 {the “Motion™)';

CONSIDERING the
i.  Proscoutor's Response to the "Requéte en extréme wryence de la Défense de Daccuse
Alphonse Niezirvavo pour la modification dey mexures de protection accordées aux
temais AND-36, AND-50 et AND-38 " filed on 27 March 2307,
i.  Regismy’s electronic mails dated 29 March 2007 and 11 Apnl 2007 pursuant to Rule
13(B) of the Hules of Procedute and Evidence {the “Rules"),

i, Réponse d’Ehe MNdayambaje a la ‘Regudte en extréme wrgence dz o Défense e
{uccuse Alphonse Ntecirywye pour o modificarion des mesures de protection
accordées any témeoins AND-36, AN of AND-38, en vertu des arficles 69 et 73 du
RPP et de { wrricle 22 du Sraut du TPIR filed on 3 April 2007,

iv.  Submission of the Registrar Under Rule 33 (B} with respect to Nteziryaye's Motion
for vanmation of pootective measures for witnesses AND 36, AND 38 & AND 50 filed
on 17 April 2007,

v.  Répligue d ' Alphonse Nteztmyave o la eSubmssion of the Begistrar Under Rule 33 (13)
with respect to Micziryaye's Motion for variation of protoctive measures lor witnesscs
AND 36, AND 38 er ANL 307 filed on 18 Aprii2007.

CONSIDERING the Stalule of the Tribunal (the "Statute™} and the Rules, in particular Rules
69 and 75 of the Rules:

NOW DECIDES the Mation, pursuant t¢ Rule 73 {A) of the Rules, on the basis of the
written briefs Nled by the Parties.

SUBMISSIONS OF THE PARTIES

FPraliminary Matter

1. The Chamber will not consider the response by the Defence for Ndayambaje which
was filed outside of the prescribed time limits without gooed cause being demonstrated.

The Defence

2. Diefence Witnesses AND-36, ANTLS0 and ANT-38 are scheduled 1o testfy dunng
Lhe next toal session. The Defence submits that these witnesses do oot wish to reside 10 a sate
house while in Arusha. Moreover, Wilncsses AND-36 ANI-50 wish to festify under their
real identitics while Witness AND-38 wishes to maintain the protection of her wdentity, ‘the
Defenee theeefore moves the Chamber to vary Wilnesses AND-30 AND-30's protective
ragasures ordered by the Chamber on 15 Scptember 2001,

! llnofficial translanion. Alphonse Nigriryayn s Extrermely Lrgent Motion for Vanation of Protective Measurcs

fior Witnesses ANDL 36, AND-30 and AMN-38,
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The Prosecaror v Nyteamusuhado ef af, Taint Case No. ICTR, 98-42-T

3 In supporl of its prayers, the Defence submits that residing in a safe house is not pan
of the protective orders made by the Chamber and that previous prolected wimesses testilying
under theit regl identitics or under their pseudonym have resided in a hotel.?

4, The Defence further submuts that the wilnesses have expressed, by e-mail atlached
lo the Motion, their wish to reside in a hotel us soon as they armive in Arusha and have heen
nformed of the cansequences ol such choice in terms of secudty. The Defence adds that
lhese wimesses do nol require a high level of protection on a 24 hour basis and that a Jdecision
should be rendered before their amival.’

3 The Delence recalls the Ragosors Decizion of 3 July 2006 (o outline that a
wimess’s refusal o reside in a safe house dees not alter his slatus a5 a protected witness, The
Defence also recalls the Rwemakuba Decision of 22 November 2005 and the Sizimungw
Decision of 4 September 2008 in which it was ordered that a witness's ticket, visa, manspamn
from the airport and betwesn the hotel and the Tribunal remain the responsibilicy of the
Regisiry. The Defence argues that the same should apply 1o it witnesses.

The Responses

b. The Prosecution does not oppose the Molion and indicates that these issues are
within the sole jodsdiction of the Chamber. Nonetheless, the Prosceution submits that the
{Chamber should erder that proper disclosurc be made in relation to these three wimesses to
avoid any delay.

1. The Regisiry submiis that the variation of witness protection measures falls into the
Trial Chamber's junisdiction bul that the Partics should bear in mind the Registrar’s
memorandum of 21 November 2006 on emoluments paid to witnesses. Moreover, if a witness
is provided a special temporary travel document or had 10 be ¢scorted by WVSS from his
country of residence 1o Arusha, the wilness shall remain under the egntire supervision of the
Section dunng his slay in Arusha, The Registry underscores that Wimess AND-2# has not
requested to stay in a hotel as her condition requires constant assistance., In its latest
submissions of 17 Aprl 2007, the Repistry indicates that although Wimesses AND-36 and
AND-50 have trave]l documents, they will necd special authorization and vises (o enter the
Tanzanian territory. 1t concludes that enless otherwise decided by the Chamber, these
witncsses should theretore stay in a secure logation under ICUR protection and thal WSS
does nol have the resources to provide close protection to wimesses who are not
accommaodaled in a safe house.

Tke Reply

8 The Defence contests the Regisiry™s position with respect to the situation of all three
witnesses. It submits that AND-38 has always expressed the wish 1o be accommodaied ina
hoiel notwithstanding her health condition as exemplified by tumercus clectronic mail
cxchanges annexed to the Reply.

9. The Defence reHerates thar Witncsses ANI-36 and AND-50 ne lenger wish to be
accommodaled in a safe house and submils that the sitalion of proteeted wimesses who are

! The Defence quotcs Witnesses WOWE, WOMIP, WINHE, WLNIN, WOMNA, WLUNRE), Denise
Wizhabaly, Charisse Wiahokali and others
* The Defence recalls the Chamber's aral doeision of 28 February 2007 authorizig AND-74 1o reside in a hotel

while maintaining all ather proteetivic measures
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The Frusecutar v Nidramaguehuko ef @l Joinl Case Mo, ICTR 28-42-T

nyut accommeoedated in a sale house is nat unusuwal, has oecurred 1 the course of the “Butarg”
trial and 1s catered {or by the Registrar’s Memorandum of 21 November 2006. Tt adds that
both wilnesses were granted tourists visas to enter the Tanraman terdtery, and not speeial
visas, as cvidenced by copies in annex to the Reply. The Defence furiher submits that their
situation is similar to that of previous wilnesses whoe have testified cither under (heir real
identity or under pseudonym and who were nonetheless accormmadated in 2 hotel and not a
safe house,

HAVING DELIBERATED

10 The Chamber recalls that the modification of a wiiness® protective measures ean
only be ordered by the Chamber. Howoever, accommodations amangements of a prolected
wilness are administrative and logistic matters within the exclusive purview of the Registry®
and do not necessarily constitute pant of the protective orders of 18 September 2001, These
issues should therefore be discussed between the Dhefence Team and the Registry, The
Chamber should be called upon (0 intecvene only if such discussions do not yield the
expected ourcome and if the fairness of the procecdings might be impaired thereby.” The
Chamber therefore direcls the Defence to address the 1ssue of change of accommodation of
witnesses to WSS and urges all Parties invelved to use a constructive and cfficient approach
in order o avoid coming back before the Trial Chambet.

li. With respect to the reguest fur variation of prolective orders for Witnesses AND-136
and AND-50, the Chamber notes ftom the clectronic mails attached o the Motion that enly
Wilness ANIX-36, and not AND-50), may have expressed the wish to testify openly and under
her real identity. The Chainber nates that the Repmstry has not addressed this speaific istue in
its submission. Therefore, the Chamber is not in @ position to vary the protective measures
granted to Witnesses AND-36 and ANT-50. Momeover, it has been this Chamber’s practice to
verify in court that the witness requests a waiver of some of his protective measures, In the
instant ¢as¢, thers are no convincing reasons to dopart from this practice. Finally, the
Chamber urges the Parties o refrain from filing 2 written motion on an issue which could
usually be deali with orally.

FOR THE ABOVE REASONS, THE TRIBUNAL.

DMRECTS the Defence to address ils request lor chwnge of accommuodation venue of the
concerned witnesses lo the Repistry:

REMINDS the Registry that the change of wadenee while /m Arusha docs not modily the
witness's protected status under the Chamber's Decision;

RESERYES its ruling on the lifting of the anonymity of two witnesses until the witnesses
lake the sland.

! The Proseewtor v. Rufunda, Decision on the Prosccution Motian for Variation of the Frotective measares ot
witness CXH, 23 Movembor 2006, para. 2, The Presceador v Neinedidivintar e of " Oecisien on the Defence
request Lo TifL i whole or o part protective meesares geadied o waenesses B2-11, DB2-13 and [DB2-3, 14
April 2007para. 7.

g Hagovara vt af, Decision on the Roquest to Direet Begistry to Comply with Order Concerning Wilness
Protectan (100, 3 July 2006, para. 5.
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Arusha, 20 April 2007
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