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1/,e Pro«•cwor , Ba;;o,ora, K,ahi/1g,, Nrabak11x and i'i.w11g1) 11111.-a, Case No !CTR-98-4/ -J' 

THE INTRRNATIONAL CRIMl1'AL TRIBUNAL FOR RWANDA 

SITflNG a, Trial Chamber I. composed of Judge Erik M0.se, presiding, Judge Jai Ram 
Reddy. and Judge Sergei Alekscevich Ef[nrov, 

1n:1r,;G SEIZED OF the "Lrgent >.;,engiyum"t Defonce ri.1otion Rc,[uGsting for Viva Vnce 
Evidence of Medical Doctors to (-: stab] ish the State of the Accu~ed and his Ability or Inability 
to Smnd l'ria[". Jiled on I l December 2006: 

BEING SEI7,[D 011 the Nsengiyumq ''Confidential Ddence Motion for the Recall of 
Witnesses'", etc __ fikd on 23 Jmiu~,y 2007; 

CONSIDERING the l'roscculion Respon~e lo the latter motion, filed on 29 January 2007; 

HEREBY DECIDES the motions. 

INTllODUCTION 

l. On 7 November 2006, in the trial segment primarily dcvc,tcd 10 the Kabiligi Defence 
case, the Nsengiyumva team noted their client's ahsence from court due to ill health.' The 
Defence filed a motion the following day requesting suspension of the tnal on the grounds 
that the Accused's medical crmditim1 impaired his ability to attend court proceedings and to 
effectively as.sis! in his defence.' After hearing arguments by lhe parties that same day, th~ 
Chamber requested the Registry to prnvidc a 1eport on the Accused's health.3 Jn the 
meantime, the Chamber decided to proceed with the examination-in-chief of the next witness. 
Witness ALL-42, because there was no suggestion that the information to be clic!lc<l from 
him would be directed against the Accused Nsengiyunwn. Upon completion of the 
examination-in-chief on 9 Novemher 2006, the Nsengiyumva Defence indicated that it was 
not tn a position to decide whether to cross-examine the witness.' 

2. The Crulll1Dtlr proceeded 10 hear o!her Kahi/igi wi!ntsscs in the following days. The 
Nsengip1rnva Defence repeatedly stated that it could not take a position as to cross­
examination of these ,vitncsses. 5 To prnteet (he rights of the Accused, the Chamber instructed 
the Registry to ensure that the witnesses should remain in Arusha, subject to possihlc recall 
by the Nsengiyumva Defcncc.1' 

3. In response to its reque<,t of Wednesday 8 November 2006. the Chamher received a 
medical repmt from the Tnbunal Medical Officer, Dr. EpCc Hernandez, on Monday 13 
November 2006. !t concluded tlia( the Accused was nx:ovcring and would be able to artend 
trial proceedings a, of 14 Novembei· 2006, after one week's resL provided that he could 
elevme his leg ,~hik IJl co11rt and could take a ten-minute break e\'ery two hour:;. 7 The 

'T. 7 No,·embcr 2006, pp. 6-7, 
' llrgem Nseagtyumva Dcknoc Motioa Requesting Suspension of Trial on Medical Uruund,. filed on 8 

November 2006. paras. 1-2. 
1 T. 8 No,ember 2006, pp. I ,J 
'T 9 Nuwn1bor 2006. p. 29. 
' T q No,embor 2006, pp 47. ? 5 (W i111ess Y( -OJ), T. IO No>embor 2006 p 5 (WiUless LAX--02). 
' T. 9 November 2006, pp 311 (W,c<1css A!.L-42)_ 7.1 (ll'Jtnoss }'C-OJ ). 87-~8 (Wimcss U\X-02) 
'The Re~ismu·'s Submi,swns ia Rospccl of"1frge11t N,engiyum,a Defence Mutio" Requesting Suspension of 
Trial on Medical Grouc,d,"", IJ ~o>emher 21106, e111<red a.s Exh,bit D. l>S 229A. A ;cco11d a,edic,l report frum 
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Accused slll1 complained of pain when he came back to court.' He was then absent from 
proccedmgs from 15 to 17 K'uvembcr 2006. The Chamber issued a wntten decision denying 
the Defence motior1 to suspend trial on 17 No~embcr 2006, concluding that the Accused's 
absence fo;1n court i)ad not been substantiated by a professional medical opinion. It remained 
open, however, to any forther medical reports suggesting that the Accused's absence from 
court w~s JUStificd.' The Chamber noted (hat the case against the Accused had already closed; 
none of th.c witn~sses appeared to be adverse to the Accused; measures had been taken (o 
address all reaso1rnblc c<mcems raised by the J)efen~c; there was no showing of the relevance 
to the Accused of any testimony heard in his abs~nce; and the risk of losing witnesses due to 
an adjournment posed ··a much greater threat of prejudice lo the Accose<l Kabilig, than the 
speculative and remote prejudice to the Accused Nscngiyumn·'.1'' 

4. The Accused was absent from procec<lings for the remainder of the trial session, 
which ended on 12 December 2006. During that llme and at the request of the Accused. a 
second examination was conJt1c1cd by a surgical const1ltanl from Selian Hospital, Dr. 
K1sanga. 11 Dr Kisanga <:oncurred witb the medical conclusions and treacmcn1 plan 
cotablishcd by Dr. EpCe llcrnande1 

5. On 4 December 2006, the Defonce submiued a medical report from the Accused's 
family doctor, Or. Adari. He agreed with most of the clinical findings and recommendations 

~e i:r~!:sead~ff but noted that surgery might be necessary to remedy the condition affiicting 

6. Followillg Dr. Adan·s report, a panel of three medical doctors. consisting of Dr. Epce 
Hernandez, Dr. Kisanga, and Dr. Chamba. revic"ed the Accused's case on 8 December 2006 
and concluded 1ha1 surgical intervention was not appropriate and that the Accused's 
"condition allows him to attend court sessions without impairing the h.ealing process or 
damaging his health condition"_ ll 

7. However. on 11 December 2006, the Defence presented a new report from Dr. Adari 
which concluded that the Accused was "unfil to stand !rial in his present form of physical and 
psychological distress". The Accused should receive "adequate rest and maintain limb 
elevation as his doctors regularly assess his progress until his wound satisfactorily heal.s 
before he returns to court to anend his trial'"." 

Dr Ep~c Hernandez was tendered into evidence on 14 November 2006 as Exhibit D. NS 229B, confirming the 
earlier report and its mcd,rnl rccommcndat1uns. 
'T. 14 Novcmher 2006 p 2. 
'Bagosora el al., Decision on NS<ngiy"mva Motion for Adjournment Due to Illness of the Accused, 17 
November 2006 (hercinaflcr the "Dcdsion"), para 8. 
" Decision, paras. 9-12 
11 Interoffice Mernoraudum: A Second Opinion Medical Examination Rcguesl fur Mr. A. Nseug,;umva from 
Dr. Epe< 10 Judge M0se. dated 21 No,·cmber 201}6, admitted as Jlefcnce fah1bi1 D NS 229C on 22 November 
2006, 
"Medical R<po/1 of Dr. George S. Adari, daced 30 November 2006, admitted as Defence fahib1t D NS 229D 
on 4 Deccmber2006 
" lnte,o!fke Memorandum. Anulole Nscngiyumva Medical Follow-Up from Dr Epee to Judge M~se. dated 8 
December 2006, atlmilled as Defence hh,bit ll NS 229E oc, 15 January 2007 
" Supplementary Medical Report of DL George S. Adori, da,ed JO Vc.,;cmbcr 2006, admitted as V.fcnce 
hl1ibi1 D. NS 229F on IS January 2007 Subscquemly. the Accused submincd two p,rsonal affidavits 
cone<rning his health, daied 11 and 12 December 2006, which were admitted inlo ev1dence as Defence Exhibits 
D. NS 229G and Hon 15 January 20(17. 
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8. At tl1at time, the Nsengiyumva Defonce filed a motion requesting viva V-Oce tes1imon} 
from the four medical doctors as to the Accu~ed's condition. !l The Chamber heard arguments 
by the parties that day. 1" The following morning, the Chamber orally denied the moLion and, 
at the Defence request, agreed to provide writte11 reason..s for its dccision. 17 

9. The final scgrnem of the trial res111ned on 15 January 2(H}7, after a recess of five 
weeks. On ] l January 20(17_ Dr. L17<'c Hemandn had submiUed a report indicating that the 
Accused ha<l "completely healed'' m,<l was "fit to appear before Jhc court". 19 Proceedings 
took place from 15 to 18 Janua"'· 21)07, during "'hich llme the Accused Nsengiyumva was 
preaent and tcsllfied concerning documents that the Defence sought to tender into evidence.'" 
Three Kabiligi "i!ncsscs also ga\'C evidence by video-link 20 The evidcntiary phase of the 
trial concluded on 18 January 2007. 

lO. On 23 January 2007, the Nseng1yumva Defence moved t0 rccaU eight witnesses who 
testified during the A~cused's absence on the grounds that the Chamber's decision to proceed 
with trial despite his mabihty 1(1 attend court deprived him of the opportunity to provide 
counsel with instructions concernir,g possible cross-examination for these witnesses and 
caused him material prejudice.'" 

DELIBERATIONS 

(i) Motion 10 Hear Doctors 

! I. The Defence request for 1•iva voce testimony was premised on the "apparent 
contradiction" among sc\eral medical reports concerning lhe Accused's stale of health and 
ability to attend court proceedings in November and December 2006.'l In essence, the final 
report of Dr. Adari, Nsengiyumva·s family doctor, conflicted with the reports of two Tribunal 
medical officers and a surgjcal consultant from Selian Hospital as to the Accused's fitness to 
stand trial. The Defence argued that testimony by the four doctors who reviewed the 
Accused's case would allow the parties to clarify any issues and "to put to rest any doubt that 
might linrr either way with regard to the state of the [A]ccused throughout thi,· trial 
session".l The l'roseculion argued that there was no need to hear the doctors because any 
doubt among the doctors" medical opinions had been eliminated, given that the course of 
treatment undertaken by Dr. El)Ce Hernandez and her team appeared lo be healing the 
Accused• s condition.,. 

" Ba8o,ora el al, Urg<n< NS<ngiyumva llefonc, Motion Requesting for v,.a Voce Evidence of Med,cal 
DoctorS !O Establ,sh the Slate of the Accused and his ,\bthty or Inability to Stu,d ·1 rial. filed on 11 December 
2006 (hcrc,naRcr "V1-.-a Voce Motion"). 
"T. 11 Docembct200<i pp. 6-9. 
"T. 12 December 20M pp. 7, 11. 
" Interoffice Memorandum: Mr. Anatole Nsengiyumva's Medical Condition from Dr. EpOe to Judge M~se. 
dated 11 January 2007. admitted as Defence Exhibil D NS 229! on 15 January 2007, 
"The Accused Nscng,yumva te>!ifie<l on 15, 16, and 18 January2007 
"' Kabiligi Witnesses SX-1, VIP• I, and r!'-02 testified on 16 and 18 January 2007, 
" Bago,o,a ct al. NsengiyllmVll Confidon11al Defence Molion for the Recall of Witnesses ALL-42, LAX·02, 
FB-25. Bernard Lugan. Delta. Audrew Ntagerura, I ,uc Marchal and Duvivicr, All Who TestJfied m <ho Sess10n 
llegrnning 10~ November to 13°' December 2006 in View of the Ma!<rial Prejudice Arising m <he Absence of 
the Accused During !heir Testim!ln)'". tiled on 2) January 2007. paras. I, 4. 7, 
"T. 11 Doccmher20()6 pp 6-7. 
"Viva Vote Motion, para. 7, 
"T. 11 Decembcr2006p 7, 
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12. On 12 December 2006, the Chamber denied the Defence motion. In deciding to 
proceed "ith hearing wuncss<:s throughout the last trial session, the Chamber relied on the 
medical rcp,,rts summarizing the Accused's condition and outlining medical 
recommendations. Dr. Epte Hernandez's reports nf7 and 10 November 2006 concluded that 
the Accused required one \\icck's rest and would then be able tn return to uial under certain 
conditions. Dr. Ki~anga·s ,eport of 20 Nowmbcr 2006, completed at the request of th~ 
Accused, confinned the initial diagnosis and treatment plan. [ven Dr. Adari's first report nf 
30 November 2006 la1gdy agreed wnh Dr. Kisanga"s medical findings and 
recnmmmdations. A panel of three doctors Dr. EpCe Jlcmande£. Dr. Kisanga, and Or. 
Chamba - thereafter reviewed the J\ccuscd's case and produced a report dated 8 Ikccmber 
2006, v.luch concluded that the J\ccused·., condillon v.as impro,·ing and that he \\US able to 
auend COllrt ~essions. Onl,- on I I December 2006 was the Charnb<:r first pre~entcd with a 
medical report (by Dr. Adari) ,uggcsung tha\ the Accused was unfit to stand trial. 

]3, The Chamber nuted that (he medical reports we~ detailed and .self-~xplanatol"). lt did 
not sec a need for additional endcnce lhrnugh [,vc testimony. The Chamber weighed the 
differences in opinion betv,cen the three medical doctors engaged by the Tribm1al, on the one 
hand, and the Accused's family dortor, on !he other. It also took into wnsiderntion the fact 
that less than two days remained m the trial session.15 On this basis, the Chamber decided lo 
proceed with the conclusion of the trial scs,;ion. 

14. It should he added that the Accused's condition had completely healed by the 
resumption of proceedings in January 2007. 

(1i) Mo/ion 10 Recall Wilncsse; 

15. 1l1c Defence rcqne,11 the recall of eight witnesses heard by the Chamber it1 tht 
Accused's absence, relying on Article 20 (4) of the !CTR Statute for its claim that the 
Ae<.:used had a right to be presccll during the testimony of these witnesses.'' The Prosecution 
responds tha1: (i) the Accused voluntarily absented himself from the courtroom, forfeiting his 
rights under Article 20; (i1) coum;el for the Accused was present, had the opportunity t" 
question the witnesses, and simpl)- chose not to do so; (iii) the proposed areas for questioning 
on recall relate to issues that were _known by the Defence prior to the appearance of 1he 
witnesses and could have been prepared rn advance with the Accused; and (iv) the Accused 
has demonstrated neither pre Judie, nor a persuasive rea,on to reopen the case.11 

16. The Chamber has pre, iou~ly enunciated the standard for recalling witnesses: 

A pmy seeking to recall a 1>itncss mus[ domoostnlle good cause, "'hich previous 
jumprudcnce has defined as a .1ub,1am1al reason amounting in law 10 a legal excuse 
for failing to perform a required act ln assessing good cause, tho Chamber muS! 
carefully consider the purpo,e of rhe proposed !es!imony as well a.s !he party's 
justificaMn for no< offering sllcb cvtdene< when lhc Wllncss ongu,ally testified. The 
right to be tn,d witb[oulj .induc delay as "'II as concerns of jud,dal economy 

°' No witnesses were heard by the Chamber on cilher 11 or 12 December 2006. The tnal session on II 
December lasted slighrly more than an hour. "IHI< the trial session the following day lasted only forty minulcs, 
The Chamber held• slaws confcrc•nce on 11,e af!ernoon of !2 D<cember 200b 
"Motion to Recoil Witnesses, para 4 
" Prosecution Response, para. 3, 
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demand that recall should be granted only ,n 1he most comp<lling of c,r,;um;tances 
where tl,e ev,<lcnce ts of siga,~cam probaiive aalue and nol of a cumul•ti,c nalUI'< 28 

17. ·Kequests for recall typically occur when the cross-examining party finds an 

incumistcncy between a witness' testimony before the Tribunal and some later disclosure. 
such a,; a subsequent ,uiucn stalcment by the wilncss or newly discovered el'1dence !ha1 
contradict~ the witness; testimony''' The present motion is founded on a different basis. 

namely that the Accu~cd was not able l<l be present during lhe testimony of several witnesses 
and was unable to participate in th,·ir examination. 

18. An accused·, right to be pn:senl during: trial and to examine. or have examined, 

witnesses against him or her is enshrined in Anick 20 (4) (d) and (c) of the ICTK Statute. 
The Appeals Chamber has held that they arc qualified. and not absolute, rights.Jo It has also 

established that these rights are sub_iec! to ··1he proportionality principle, pmsuant to which 
a11J restriction on a fundamental right must be in scr\'ice of a sufficiently important objectiv~ 
and mt1s! impair the right 110 more than is necessary to accomplish the objective"." WaJ\'er of 
the right lo he present at trial will not be found where an accused shows good cause, such as 
the existence of a medical condit,011 that prevents the accused from allending pl\JC~edmgs 11 

In order lo substantiate a request for an adjournment. a medical report is required.
13 

Where 
the repon concludes that an accused's condition doe., not prevent him or her from attending 
trial. the Chamber may proceed m 1hc absence of the accused.1

' 

19. In its decision of J 7 November 2006, the Chamber denied the Nsengiyumva Defence 
request for an adjournment of proceedings." It is recalled that the medical reports submitted 
to the Chamber at that time concermng the Accused's condition concluded that the Accused 

"8ai,osora e, al, Decision on the Prosw1<ion Mo,ion to Rc-<all Witness Nyanjwa (TC), 29 September 2004, 
para. 6; 1/agosora et al, Decision on Defenoe Motjon W Recall Prosecution Wuncss OAB for Cross­
Exammation (TC), 19 September 2005, P•"· 2; Bai,o,ora el al., Dedsion on llogosora Defence Morion lO 
Recall Wiioess Frank Clae}'' for Add1<ional Cros;-Examination (TC). 19 February 2007, para. 3. See also 
Simba, Decision on 1hc Defence Morion ,o Recall Witness KEL for Funher Cross-Examination (TC), 2S 
October 2004. pura 5 
" Bai,osora e, al, Decision on Defence Mo<ion to Rec•II Prosecution Witness OAB for Cross-hamination 
(TC), 19 Soptcmber 2005, para, J: Bago><"" el al., Decision on the l'rosecution Mot1on to Recall Witness 
NyanJwa (TC). 29 September 2004, para 7, 
30 Mi/o,ewc, Decision on lnterlocutol}' Appe•l of The Trial Chamber's Decision on the Assignment of Defence 
Counsel (AC), 1 November 2004, para, 12; Zrgirunyrrmo, J}em,on on Interlocutory Appeal (AC}, 30 October 
2006, para 14. 
" Zrgrranyicazo, lkciSLon on Inr<rloculOr} Appeal (AC), JO Ociober 2006, para, 14 See. e g, Rul< 82 bis 
(authori,ing trial to proceed m the ab,crtcc ofan accused so long as he has made at1 initial app,earancc, ha,; boen 
notified that he " required to be present. petsists in refosrng to attend proceedings, and is represcrtted by 
counsel), Barayagwrza, Dcciston on Defence Counsel Motion to Withdraw (l C). 2 November 2000, para.. 6-S. 
Ndmd,t,y,mana et al. Decision on Defence Motions for Seay of Proceedongs and for Adjournment of lhe Trial, 
Including Reason., in Suppon of tile Chambds Oral Ruling Dehvered on Monday 20 September 2004 (TC), 24 
September 2004, para, 27, 29. 
" M,losevic, Reasons for Decision on the rrose<u11on Motion Conccmmg Assigmnenl of Counsel (TC), 4 April 
2003. pard. 41; Knwc, Decmon Adjournmg lhc Trial (TC), !S January 2001: KaJe/ljeh, T. 2 Ocrobet200l p. 
33: Ka,emero, T. 21 February 2006 p. 3 
" Krsl,c, De<ision Ad;omning the Trial ('I (), I 5 January 200t (granting an adJOurnment on the ba,;is of• ~n 
advis,ng that "'the medical condilion of the accused is incompatible w,ct, his attendance at the hearings"), 
"KaJdij'di. T. 2 October 2001 p. JJ {denying an adjournment where the report orde,ed hy the Chamber 
concluded that ""there "no medical cond111on detec!ed thai would prevent the detainee from appearing before 
the Coun"), Kanmcra, T. 22 February 1006 (allowing trial proceedings 10 contLnuc in the absence of the 
accused where the med teal report found tha< Lh< accu,cd's med,cal cond,11on did not prewnt h1m from anending 
"°"" so long a< certam medio,11 recommonrlat1ons were follo"'ed ,n the counroom). 
" Decision, poras. 9-12. 

6 



The Pm.,e,:"tor ,. /lagow..a, Kabtlfgi, Ntabakuze and N,en/;I) um,·a, C,,se Na, /(T//-98-41-T 

v,as ahlc to attend wurt as of 14 November 2006, subject to the conditions mentioned above 
(para. 3). The Accus~d still chose nm to auend proceedings. Consequently, the Chamber 
decided to proceed with hearing witnesses and took precautions to ensure that hi1 ,ights to a 
fair trial.1wre not infringed. It was no1 until II l)ecemher 2006 tha( the Chamber was !i,st 
presented with a medical r~port suggesting that the Accused was unfit to stand trial. At that 
umc, as detailed previous I), the Cham her weighed (he difTercnce., in medical opinion and 
decided to proc,·cd wi(h the conclusion of the trial session since less than two days remained. 

20. lhe issue now before the Chamber is whether the Nsengiyrnnva Defence has 
cstahlishcd good cause lo j,1stif}" the rec~II of the eight witnesses. Assessing good caw;c 
involves a l"o-pan dnalysi.s. First, the Chamber nu,st cc>nsidcr the purpose of the proposed 
testimony. Scc-ond. th<' (hamher must look to the party\ justification for 1101 raising the 
evidence during the witness" miginal testimony. 

21. The Chamber"s re,·icw of the l)efencc motmn suggests that the principal purpose of 
the proposed testimony ,s to impeach particular Prosecution witnesses or to con'Ciborate 
certain !es!imony by Defence wilnessc.s, including the Accused. As the Chamber noted in its 
earlier decision, the Accused's case had already closed b) the time these witnesses testified 
and none was deemed adverse to him_J; Moreover, the witnesses heard in his absence were 
called by the other Defence teams anJ haJ limited significance to the Accused's case. 
Nothing in the Dcfenc~ motion leads the Chamber to a different finding. 

22. While the infom1ati(m to be dicitcd may be relevant to the Defence, (he Chamber 
finds that the topics were sufficiently general and well-known in the case that Defence 
wunsel could have raised them on their (1"1\ initi~tivc or prepared for crnss-examination in 
consultation with the Accused :VlanJ of the matters had already been raised in relahon to 
other witnesses and ihus wonlJ have been repdi!ive or duplirativc. In addition, the 
Chamber's deferral of cross-e,rnmination for several witnesses afforded counsel additional 
time to review the transcripts with the Accused and to determine any areas for questioning. 
The medical reports provide no basis for the Chamber to find that the pain described by the 
Accused prc,·entcd him fro1n communicating with coumcl. In the Chamber's view. none of 
the lopics specified in the motion raised new or surprising issues which couJd not have been 
dealt with at the time o! cross-examination. Thus, the Chamber finds good cause to be 
lacking and sees no reason to recall these witnesses. 

"Dccis,on. para. 9. 
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FOR THE ABOVE REASONS, THE CHAMBER 

DENIF.S the motion to hear the doctors for the reasons explained in this decision; 

Dl:NIES the motion to recall eight witnesses. 

Anisha. 19 April 2007 

Erik M'1se 
Prcsidmg Judge 

----

Judge 
Serge~gorov 

Judge 
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