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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber [ composed of Judge Irik Mase, presiding, Judge Jai Ram
Reddy. and Judge Serger Alekseevich Ggomov,

BEING SELZED OF the “Lrgent MNsenpivumyva Defeace Motion Reguesting for Frhvg Voce
Evidence of Medical 1doctors 1o Establish the State of the Accused and his Ability or Inabeity
to Stand Irial”, filed on i1 December 2006:

BEING SEIZED OF the Nsengivomva “Uonlidential Delence Motion for the Hecall of
Wilnesses™, vte. fled on 23 Fanuary 2007,

CONSIDERING the Prosceution Response (o the latter motion, filed on 29 January 2007,
HEREBY DECIDES the motions.

INTRODUCTION

1. On 7 November 2006, in the trial segment primarily devoted 1o the Kabiligi D::fem.:L
case, the Nsengiyumwva team noted their elient’s ahsence from courl due 1o il health.' The
Defence filed a motion the lollowing day requesting suspension of the trial on the grounds
that the Accused’s medical mudition impaired his ability 1o attend court proceedings and to
effectively assist in his defence.® Afler hearing arpuments by he parties that same da_f, the
Chamber requested the Registry to provide a report on the Accused’s health.! In the
meantime, the Chamber decided to proceed with the examination-in-chief of the next witness,
Witness ALL-42, because (here was no suggestion that the information to be elicited from
him would be divected against the Accused Nsengiyumva, Upon completion of the
cxamination-m-chief on 9 Novemnber 2006, the Nsengiyumva Defence indicated that it was
not in a position to decide whether fo cross-examine the witness.*

2. The Chamber procecded to hear other Kabiligi witnesses in the following days. The
Nsengiyumva Defence l‘ﬂpLﬁ.[Cd.]j slated that it could not take a position as to ¢ross-
examination of these witnesses.” To protect ihe rights of the Accuscd, the Chamber instructed
the Repistry to ensure that the wilnesses should remain in Arusha, subject to possible recali
by the Nsengiyumva Defenee.”

3. In response to its request of Wednesday 8 November 2006, the Chamber reccived a
medical report [rom the Tribunai Medical Officer, Dr. Epée Iernandez, on Monday 13
November 2006, [ concluded thal the Accused was recovering and would be able to attend
trial proceedings as of 14 November 2006, after one week’s rest, provided that he cmlld
elevaie his leg while in court and could take a ten-minute break cvery two hours.” The

LT, 7 Wovember 2006, pp. 6-T.

* Urgent Nsengiyumva Defenice Motion Requesting Suspension of Trial on Medical Grounds, filed on 8
November 2006, paras, 1-2,

1T. 8 November 2006, pp. i-3.

‘7.9 Nuvember 2006. p, 2%

*T.9 November 2006, pp. 47,75 (Witness YC-033. T. L0 November 2006 p. 5 {Wilness LAX-02).

® 7.9 November 2008, pp. 30 (Wimess ALL-42) 73 (Witness ¥YC-0D3), 87-38 (Winews LAX-023

" The Registrar's Submissiuns in Respect of “Trgent Nsengiyurnva Defence Mution Requesting Suspension of
Trial on Medical Grounds™, 13 Sovember 2006, entered as Exhibit Do 85 2294, A second medical report from

: th




The Prosecutar v, Bagosore, Kabifise, Niabakuze and Mrengiyumod, Case No. JCTR-P8-41-T

Accused still complained of pain when he came back 1o courl.® He was then absent from
proceedings from 15 10 17 Nevember 2006, The Chamber issued a writlen decision denying
the Defence motion to suspend 1nal on 17 November 2006, coneluding that the Accused’s
absence from court had not been substantiated by a professional medical opinion. It remamed
open, however, 1o any funher medical reports suggesting that the Accused’s absence from
court was justificd.” The Chamber nated that the case against the Accused had already closed,
none of the withesses appeared to be adverse to the Accused; measures had been taken (o
address all reasonable concems raised by the Defence; there was no showing of the relevance
to the Accused of any testimony heard in his absence; and the risk of losing witnesses due to
an adjournment posed “z much greater threat of prejudiee (o the Aceused Kabiligi than the
speculative and remote prejudice w the Accused Nsengiyumva™."®

4. The Accused was absemt {rom proceedings for the remainder of the mial session,
which ended on 12 December 2006, Dunng that time and at the request of the Accused, a
second gxamination was conducied by a surgical consultant from Selian Hospital, D
Kisanga.'" Dr. Kisanga concurred with the medical conclusions and treatment plan
cstablished by Dr. Epée Hernander.

5. On 4 December 2006, the Defence submitted a medical report from the Accused’s
family doctor, Dr. Adari. He agreed with most of the clinical findings and recommendations
of Dr. Kisangd but poted that surgery might be heeessary to remedy the condition afilicting
the Accused.

6. Following Dr, Adari’s report, a panel of three medical dectors. consisting of Dr. Epée
Hemnandez, Dr. Kisanga, and Dr. Chamba. revicwed the Accused’s case on § December 2000
and concluded that surgical intervention was not appropriate and that the Accused’s
“condition aliows him 1t attend court sessions without impairing thc healing process or
damaging his health condition™. '

7. However, on 11 December 2006, the Defence presented a new repont from Dr. Adaci
which concluded that Lthe Accused was “unfit 1o stand trial in his present form of physical and
psychological distress”, The Accused should receive “adequate rest and mainlein himb
glevation as his doctors regularly assess his progress until his wound satisfactorily heals
before he returns to court to atend his triat™ !

Ds. Epée Hernandez was tendered inte evidence on [4 Wovember 2006 as Exhibit D, NS 2298, confirming the
earlier report and its mcdical reconinéndations,

T, 14 November 2006 p. 2.

* Bagosora ef af., Decision on Wsenpivumva Motion for Adjournment Dwe to lliness of the Accused, 17
Wovember 20006 {herzinafler (he “Decision™), para. §,

' Decision, paras. 9-12.

"nteroffice Memorandum: A Second Opinien Medical Examination Reguest for Mr. 4. Nseugiyumw: ftem
Dr. Epée 1o Judge Mese, dated 2§ November 2006, admitted as Defonce Gxhikit D. N8 229C on 22 Nevembur
2004,

' Medical Report of Dr. George $. Adari, dated 30 November 2006, edmitted as Defence Exhibit I NS 229D
an 4 December 2006,

" Interoffice Momorandum: Anatole Nsengivumva Medical Follow-Up from Dr. Epée to Judge Muose, dated 8
Docember 2006, admilted as Defence 1ixhibit 17, WS 229E on 15 Janvary 2007

“ Supplementary Medical Report of Dr. George 5. Adari, dated 1§ Devember 2006, adiniited as Defonce
Exhibit 1. NS 229F on 15 lanuary 2007 Subscquently, the Accused submitted two personal affidavits
concerning his health, dated 11 and 12 December 2006, which were admitted inlo evidence as Defence Exhibits

[, W5 2290 and H on 15 January 2807, g
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8. At that time, the Nsengiyumva Defence hled a mﬂlmn requesting viva vwoce teslimony
from the four medical doctors as to the Accused’s condition.'” The Chamber heard arguments

by the partics that day.'* The following morning, the Chamber crally denied the motion and, . . .
al the Defence request, agreed to provide written reasons for ils decision.!”

5, The final segment of the tnal resumed on 15 Janvary 2007, after a recess of five
weeks. On 11 January 2007, De. Epce Hemandez had submitled a repont mdmﬂmg that the
Accused had “completely healed”™ and was I to appear before the court™ Fr{lﬂﬂﬂdingb
ook place from 15 to 18 January 2007, during which time the Accused Nsengiyumva was
present and testified concerning documents that the Defence Sl.:nubht 1o tender into evidence,'*
Three Kabiligi witnesses also gave evidence by video-link.?® The evidentiary phase of the
trial concluded on 1§ January 2007,

G On 23 January 2007, the Nsengiyumva Defence moved 1o recall eight wimesses wha
testified during the Accused’s absence on the grounds that the Chamber’s decision to proceed
with triai despite his inability 0 auend court depnved him of the opportunily to provide
counsel with iostructions concerning pussible cross-examination for these wilnesses and
caused him material prejudice.™

DELIBERATIONS
{il Muotion to Hear Doctors

1. The Defence request for viva voce testimony was premised on Lhe “apparent
contradiction” among several medical feporis conceming the Accused s statc of health and
abslity to atlend courl pmeeedmgs in November and [ecember 2006.% In essence, the final
repont of D, Adar, Nsenpiyumva's family doctor, conflicted with the repons of two Tribunal
medical officers and a surgical consultant from Selian Hospiwal as to the Accused’s filness o
stand Irial, The Defence arpued that testimony by the four doctors who reviewed the
Accused's case would allow the parties to clarity any issues and “to put to rest any doubt that
might lmgf:r cither way with regard w the staie of the [AJceused throughout this trial
session”.” The Prosecution argued that there was po need to hear the doctors because any
doubt among the doctors’ medical opinions had been eliminated, given that the course of
reatment undertaken by Dr. Epée Hermandez and her team appeared o be healing the
Accused’s condition,”

" Bagossra ef af, Urpent Msengiywmva Defence Motion Reguesting for Miv2 Foce Evidence of Medical
Dipctors o Fstablish the State of the Accused and his Ability or loability to Stand Trial, filed en 11 December
20048 (hereinafter “Viava Foce Motion™ )

'®T_ 1| December 2006 pp. 6-9.

"7 T_ 12 December 2006 pp. 7, 11.

'* Interoffice Memorandum: Mr. Anatole Nsengivermva's Medical Condition from Dr. Epée w0 Judge Mese,
dated 11 Janpary 2007, admitted as Defonee Fxhibit D) NS 2291 on 15 January 2007,

" The Accuscd Nsengivumva testified an 15, 16, and §8 January 2007,

* Kabiligi Witnesscs SX-1, ¥IP.1, and 17102 testified on 16 and 12 Jamuary 2007,

! Bagorora ef of . Nsengiyumva Confidential Defence Motion for the Recall of Witnesses ALL-42, LAX-02,
FB-25. Bermard Lugan, Delra, Apdrew Ntagerura, [uc Marchal and Duvivier, All Who Testifiad in the Session
Beginning 10" November te 13 December 2006 in View of the Material Prejudice Arizing in the Absence of
the Accused During their Testimony™, Oled on 23 January 2007, paras_ 1, 4,7

T, 11 December 2006 pp. 6-7.

¥ Viva Foge Molion, para. 7.

* 7, 11 December 2006 p. 7. e L
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12 On 12 December 2004, the Chamber denied the Defense motion. [n deciding i
proceed with hearing witbesses throughout the last wial session, the Chamber relied on the
medical reporls summarizing the  Accused’s condition  and  outliowng . medica)
recommendations. Dr. Epée Hemundez's repors of 7 and 10 November 2006 concluded that
the Accused required one week's rest and would then be able to return to wial under cerain
conditions. Dr. Kisanga’s report ol 20 November 2006, completed at the request of the
Accused, coafinmed the initial diagnesis and treaiment plan. Lven Dr. Adari’s Oiest reporl of
30 MNovember 2006 Jargely agreed with Dro Kisanga's medical  findings and
recommendations. A panel of three doctors - Dr. Epée Hemandes, DIr. Kisanga, and Dr.
Chamba — thereafter reviewed the Accused’s case and produced a report daled 8 December
2006, which concluded that the Aceuscd’s condiion was improving and that he was able to
altend court sessions. Only on I December 2006 was the Chamber first presented with a
medical report (by Dr. Adan) suggesung 1hat the Accused was unlit to stand tral.

13, The Chamber noted that the medical reports were detailed and self-explanatory. [t did
not sce a need for additional evidence through live testitnony, The Chamber weighed the
differences in opinion between the three medieal doctors engaped by the Tribunal, on the one
hand, and the Accused’s family doctor, on the other. It also took into considerarion the fact
that less than two days remained in the trial session.” On this basis, the Chamber decided to
proceed with the conclusion of the trial session.

14, It should be added that the Accused’s condition had completely healed by the
resumption of proceedings in January 2007,

{1i) Motion to Recall Witnesses .

15.  The Defence requests the recall of eipht witnesses heard by the Chamber in the
Accused’s absence, relying on Adicle 20 (4) of the JCTR Stahxe for als claim that the
Accysed had a right to be present during the tesumony of these witnesses.”® The Prosecution
responds that: (i) the Accused voluntarily absented himself from the courtroom, forfeiting his
rights under Aricle 20: (i) counsel for the Accused was present, had the opportupily to
guestion the wilnesses, and simply chose pot to do so; (iil) the proposad areas for queslioning
on recall relate 0 issues that were known by the Defence prior to the appearance of the
witnesses and could have becn prepared in advance with the Accused; and (iv) the Accused
has demonstrated neither prejudice nor a persuasive reason to reopen the case. #

16.  The Chamber has previously enunciated the standard for recalling wilnesses:

A parly secking W recall a witness muost demonstrate goud cause, which previgus
jurisprudence has defined as 2 substantial reason amounting in law o a legal excuse
for failing to perform a required act. 1n assessing good cause, the Chamber must
carefuliy consider the pumose of the proposed lestimany as well as the parfy’s
Justification for oot offering such evidence when the witness otiginally testified. The
right to be wied withfoul] andue delay as woll 25 concerns of judicial gconomy

* No witnesses were heard by the Chamber on either 11 or 12 December 2006, The triat session on ]
December lasted slightly more than an hour, while the trial session the following day lasted only forty minules,
The Chamber held & status comference an the aiiemoen of 12 December 2006.
* Motion to Recall Witnessas, para. 4.

7 Prosecution Response, para. 3,

bh
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demand that recall should be granted only in the most compelling of ctreumstances
where the evidence is of significant probative value and not of a cumulative nature

17, "Requests for recall typically occur when the cross-examining party finds an
ineoensisicncy berweon a wimess' lesumony before the Tobunzl and some later disclosure,
such as a subsequent wrilten staleiment by the witness or newly discovered evidence that
contradicts the witness® testimony ™ The present motion is founded on a different basis,
namely that the Accused was not able (o be present during the testimony of several witnesses
and was unable to participate in their examination.

18, An accused™s right to be present during trial and to examine, or have examined,
witngsses againsl him or her is enshrined in Anicle 20 {4) (d) and {c) of the ICTR Statute.
The Appeals Chamber has heid that they are gualified, and oot absolute, rights.”® It has also
established that these rights are subject to “the proportionality principle, pursuant to which
any resinction on a fundamental right must be in service of a sufficicntly imporiant objective
and must impair the right ne more than is necessary 10 accomplish the objective™ * Waiver of
the right (o be present at trial will not be found where an accused shows good cause, such as
the existence of a medical condition that prevents the accused from al.tf:ndmg prmuedmga
In order Lo substantiate a reguest for an adjournment, a medical repont s required.”” Where
the repon concludes that an accused’s condition does not prtwent him ot her from attending
trial. the Chamber may proceed in the absence of the accused. 3

19, In its decision of 17 Naovember 2006, the Chamber demied the Nsengiywnva Defence
request for an adjournment of proceedings.* [t is recalled that the medical reports submitted
to the Chamber at that time concerning the Accused’s condition concluded that the Accused

* Bagesora et af., Decision on the Prosecution Motion to Recall Witness Nyanjwa (TC), 29 September 2004,
para. ;. Aagosora et al, Decision on Defence Motion 1o Recall Presecution Wincss OAB for Cross-
Examnation {TC), 19 Septeinber 2005, para. 2; Bagesora ef al., Decision on Bagosara Defence Motion to
Recall Wilness Frank Claeys for Additional Cross-Examination (TC}, 19 February 2007, para. 3. See alse
Simbg, Decision an the Deferce Mation o Recall Witness KEL for Purther Cross-Examination (TC), 28
Ocraber 2004, para. 5.

¥ Bagosora et af, Decision on Defence Mation to Recall Prosecution Witness OAB for Cross-Examinatian
{TC), 19 September 2005, para, 3 Aagosors ef of, Decision on the Prosecution Motion to Recall Witness
Mvanjwa (TC), 29 September 2004, para. 7,

" Mitosevic, Decision on Interlocutory Appeal of The Trial Chamber’s Decision on the Assignment of Tefence
Counsel (AC), 1 November 2004, para, 12; Zigiranvirazs, Decision on Interlocutory Appeal (ACY, 30 October
2006, para. 14.

' Zigiranpirazo, Decision on Interloewtory Appeal {AC) 30 Octoher 2006, parn, i4. See eg. Rule 82 bis
{authorizing trial to proceed in the absencye of an accused 5o lobg as he has made ap initiab appearance, has been
notified that he is required to be present, persists in refusiog W attend proceedings, and is represcnted by
counselt, Barapagwiza, Decision on Defence Counsel Motion o Withdraw {TC}, 2 November 2000, paras. 6-8;
Nefindifivimang gt of . Degision on Defence Motiens for Stay of Proceedings and for Adjieumment of the Trial,
Including Reagons in Suppen of the Chamber’s Oral Ruling Deliversd on Monday 20 September 2004 (TC), 24

September 2004, paras. 27, 29,
¥ Milgsevic, Rexions for Decision on the Prosecution Motion Conceming Assigninent of Counsel (TC), 4 Aprit
2003, para. 41; Arsric, Decisiont Adfourning the Trial {TC), 15 January 2001 Kajelijeli, T. 2 Qcrobiér 2001 p
13 Karemera, T. 21 Febmary 2006 p. 3.

" Krstic, Decision Adjourning the Triat {1C), 15 Janvary 2001 (granting an adpoutnment on the basis of & repont
advising that “the medical condition of the accused is incompatible with his attendance ar the hearings™)

Y Kajeligeli. T. 2 Detober 200t p. 33 {denying an adjosmment where the repor ordered by the Chamber
concluded that “there is no medical condition detected thal would prevem the detainee from zppearing before
the Court™). Karemera, T. 22 February 2006 {allowing irial proceedings 1w continue in-the absence of the
dceused where the medical repon Found that the accused’s medical condition did oo prevent him lrom attending
court 5o lorg as certain medical recommendutiens were followed in the courtroom).

* Degision, paras. 9-12.
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was able to attend court as of 14 November 2006, sulject to the conditions mentoncd above
(para. 3). The Accused still chose not to attend proceedings. Consequently, the Chamber
decided to proceed with hearing witnesses and took precautions to ensure that his rights to a
fair trial were not infringed. 1t was not wntil 11 December 2006 that the Chamber was first
presented with a medical report suggesting that the Accused was unfit to stand trial. At that
time, as detailed previously, the Chamber weighed the differences in medical opinion and
decided to proceed with the conclusion of the trial session since less than two days remaincd.

20, The issue now before the Chamber is whether the Nsenpiymmva Defence has
estahlished good cauwse (o justify the recall of the cight witnesses. Assessing good cause
involves a lwo-parl analysis, First, the Chatnber must consider the purpose of the propased
testimony. Second. the Chanther must ook 1o the party’s justification for not raising the
pvidepee during the witness® original testinony.

21. The Chamber’s review of the Defence motion suggests that the peincipal purpose of
the proposed testimony 15 to impeach parficular Prosecution witnesses or to comoborate
cerlain testimony by Defence witmesses, including the Accused. As the Chamber noted in its
earlier decision, the Accused’s case had already closed by the time these wilnesses testified
and none was deemed adverse to him."® Moreover, the witnesses heard in his absence were
called by the other Defence teams and had fimited significance to the Accused’s casc.
Nothing in the Defence motion leads the Chamber 10 a different finding.

22. While the information to be clicited may be relevant to the Defence, the Chamber
finds that the topics were sufficiently peneral and well-known in the case that Defence
counsel could have ratsed them on their own initistive or prepared for cross-examination in
consultation with the Accused. Many of the matters had already been raised in relaton to
other witnesses and thus would have been repelitive or duplicative. In addition, the
Chamber's deferral of cross-examination for several witnesses afforded counsel additional
" time to review the transcripts with the Accused and to determine any areas for questiomng.
The medical repors provide no basis for the Chamber to find that the pain described by the
Accused prevented him from communicating with counsel, [n the Chambet™s view, none of
the topics specified in the motion raised new or surprising issues which could not have beeti
dealt with at the time of cross-examination. Thus, the Chamber finds goed cause w be
lacking and sees no reasop to recall these wilnesses,

** Decision, para. 9. % !:
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FOR THE ABOVE REASONS, THE CHAMBER
DENIES the motion to hear the doctors for the reasons explained in this decision,
DENIES the motion to recall gight witnesses.

Arusha, 19 April 2007

Erik Mose Jai Ram Reddy Sergel Alekseevich ligorov

Presiding JTudge Judge Judge

|Seal of the Tribunal]
'TTl T;’
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