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\. The Appeals Chamber of the International Criminal Tril;,Unal for the Prosecution of Pers(ms 

Responsible for Genocide and Other Seiio11.1 Violations of Jntemalional Humanirarian Law 

Committed in I.he Temtozy of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, betwe~ 1 January and 31 

December 1994 ("Appeals Chamber" and ''Tribunal", respectively), is seized of two ai,peals, filed 

respectively by Mr. Amir~ Rwamakuba 1 and the Prosecutioni asainsl 11. decision taken by Trial 

Chamber ill (''Trial Chamber").1 In addition, the Registrar of the Tribwial has filed notice of his 

intention to make submissions pursuant to Rule 33(B) of the Rules of Procedure and E•i<lence of 

the Tribunal ( .. Rules") or, in the alternatiV~, to rt:qUest the Appeals Chamber to bell.I" bis appeal 

agamst the lmpugo.ed Decision.' No further submissions from the parties have been fil,,<l, 

Ba~Und 

2. In its Judgement of 20 Septembe.r 2006, the Trial Chamber acquined Mr Rwamakuba of all 

charge.1 against him.i The Trial Chamber further recalled that Mr. Rwamakuba's right to legal 

counsel was violated in the first sc:veral months of bis detention at the Tribunal and srated that he 

was ar liberty to file an applicatmn soel:cing an appropriate ren:uady fo,- Ibis violation.6 The 

disp<,sition of the Trial Judgem=t set out a scheduling orde.r fOr the filing of submissions m Ibis 

respect and invited response,; from both the Prosecution and th,; Registrar. 7 

3 On 25 October 2006, Mr. Rwamakuba filed an application for a remedy for the violation of 

his right lo legal as.,istance.' The Registrar responded on 2 November :2006.9 The Prosecution made 

no submissions."' 1n the lmpugned D=ision, the Trial Chamber awarded Mr. Rwamakuba 2,000 

United States dollars for thi;. "moral injury"" sustained RS a result of the violation of bis right to 

covnscl and onreJed the Rcgismu, among other things, to provide an apology." However, the Trial 

Chamber dismissed Mr. Rwama1.'1.lba's claim for a remedy for '"a grave and manifest miscamage of 

1 Dol"...ce Notice of Appe.,11 of Decision doled 31 January 2007. 12 Febn,a.cy ']JXf1 ("Rwarnakuha Kouce of Appe>l'"). 
' PrwccuLoT', Noueo of Appeal. 23 Febn,ary WO? ("'l'rooo<ulion Notice of Appeol"). 
'TM P.-o,,,,_·u,or v. A>tdrl' Rwamak,d,a, Case No. ICJ"R-98-44C-T. Dcmion on Appropriate Rom.edy. 31 J3Illlory 21)(17 
("Impugned Doci<ion"), 
• The Regi.sirar's Notice of lntenUon Lo Mokc Subinissions IO the Appeals CO,m~ct Pu<$Uanl to Ruk 33{ll) of th~ Ru!O> 
ol Pr<><eduro o,,d E•ide,ice or. in lltc Allcf1llllive. the Registtar"s Nouce of Appe.,1 Regarding the Tri>I ClwnOCI', 
D<c1si,m °" App,opnate Remedy of J l January ioo,. 2& Febru01y 200'/ ('"Regi,tt;,.r"• Noiice'"). 
' T/,e Pr""'"'"'°' ,. Ant{r,/ 11.-a, C..e No. ICTR-98--44C-T. Jud,emenc, 20 Scp«mi;,or 2006. Cb.optor JV (''Trial 
Judgement'). 
'Tnol Jm!gcmcn~ para,, 2l7, 220 
1 Tri>I Judgement. Ch. rv. 
'lmpu:n~ Dodsion, parn. 5. 
' Impugned DocJsjon, pora 6. 
"Impugned Decision. p,ra. 6 
11 lmpu~ne.d Decision, pp, 23.24 

C.,c No. ICTR-98-44C•A ' .18 April 20()7 
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justice" based on his assertion that he was '1ndkted and prosecuted on false and manipulative 

evidence" coupled with nine years of pce•trial and trial detention." 

4. r,, his appeal, Mr. Rwamakuba. solely contests the Trial Chsrnber·s decision to diSmi$s his 

claim based on '"a. grave and manifest miscarriage of juslJce". '' Tue Prosecution appeal. the Trial 

Chamber's decision to award compensation to Mr. Rwamakuba for the v10lation of his ngbt to legal 

assistam:e. 1' The Regi&trar gives no tic~ of his intention to file detailed submissions pursuan! to Rule 

33(B) of the Rules iu the preser1l mane, on all aspec!S of rhe Impugned Decision and requests to be 

heard in oral a:rgUlllCllt. 15 Alternatively, the Registrar gives ootice of his intention to request the 

Appeals Chamber to hear bis app,s.aJ against the Impugned Decision and his ,~sponse lO Mr. 

Rwamakuba's appeal. 1• 

Discussion 

5. Al this stage, !he Appeals Chamber finds it appropriate to address several threshold 

procedural issues and to issue a scheduling ord~ to facilitate the consideration of this matter. From 

the fo,-egoing, the Appeals Chamber considers the following questions, 

(a) whether the Prosecution may file an appeal and advance new arguments when 

it has made no submissions before the Trial Chamber; and 

(b) whe!her the R"'gistrar may make submissions pursuant m Rule 33(B) of the 

Rules; or, io the .iltemalive, app=al agninst the Impugned Decision and 

respond to Mr. Rwamakuba's appeal. 

.. 

6. With resp11et to the Prosecution·s Notice of Appeal. the AppWS Chamber recalls that, in the 

absence of special circumstances. a party cannot raise argument.• for the firs\ time on ap[)Cill where 

it couJd have reosonably done so in 1he fin,1 instance. 11 The Appeals Chamber notes that the 

Prosecution did not file any submissions in the underlying proceedings before the Trilli Chamber 

resul!Ing in the Impuped Decfaion even thollgh it was specifically invited to do so, an.d 

demonstrates no sin:cial circumstances justifpng its failure. Consequently, !he Pros!!Culion is 

deemed lo have waived its ngh1 to appeal against the lmpugned Deds.ion. and the Appeals Chamber 

dismisse,, [he Prose.cution's Notice of Appeal 

"hnpusno~ Decision, para 19. 
"RWMW<Uba Notice oI Appeal. para., I, 5. 
"f'nl,ecuti<>n Notice of Appeal, P""''· 1-23. 
"Roi,slnrr"s Notice. po10. 6, 
"Re~,_,,.,•, Noti<e, p;,.ra. 6. 
17 Ed,,.,.,,,, Ka,am,,u v. The Pros,.cWl)r, Cas~ No. ICI'R-98-44-AR72.2. Decis:ion on Vlilidi.ty Qf Apt>e,J of l'rel~nlnar;­
Mo<iOll of &!ouard Kmmeni Pur,u:mt to Rule 72{E) of the Rul,.. of P<OCeOure an<I Ev.dcnee, ll J~n, 2004. p 4; 
Pro.«c•10, >. Mia~" NaUril<t and Vi'!ko Marnuovi(, C=: J\o IT -96-34-A, Jud:emcnt. 3 May 200~. porn 21. 

' 16April2007 

<Ui. 
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7. As tor the Registrar's Notice, the Appeals Chamber not<Ss Iha! the Impugned Decision is 

directed al the Registrar. who participated in the proceedings below on this ma11er upOII invitation 

from the Trial Chamber lo do so. Accordingly, the Appe.ah Chambe::r finds 1! appropriate and witbin 

1he scope of Rule 33(.B) of the Rules in the present cireumstances to allow the Registrar lo m~e 

submissions on all aspects of the Impugned Dec,sion, incl□ding the award of compCDsation for the 

violation of Mr. Rwamak□ba's nght tO legal counsel.'8 The Appeals Chamber therefore does not 

need lO considcr the Registrar's alternative req11~! to appcil\. The Appeals Cha.mber furthe. 

consider:; that it is premature ai: thi:; time t0 consider the Registrar's request for oral argument prior 

to receiving the Registrar's s□'bmissions. 

8 With resp...:I to briefing in this matter, givcn that a final jndgement has bc,en rendered ll1 this 

case, and !l=ce are no prescribed procedural rules fa, disposing of Mr, Rwamnkuba's appeal and the 

Registrar's submissions against the Impugned Decision, the Appeals Chamber finds it appropriate 

to establish those rules from the outset The Appeals Chamber considers that plll11gr.!pb 2 of the 

Practice Direction on the Length of Bnefs and Motions on Appeal 19 setting the length of 

submissions for interlocutory appeals shall be llpplicablc mufati, mutandis in the present matter. 

Furthermore. pllT'SUant to Article 19 of the Pna.ctice Direction on Procedure for the Filing of Written 

S11bmissions in Appeal Proceedings before the Tribllllal, ,ii the Appeals Chamber considers it proper 

to is.sue a scheduling order for briefing in this case. 

Disposition 

9. For the foregoing ffla&ons, the Appeals Chamber DISMISSES the Prosecution'$ Notice of 

Appeal, ALLOWS !be Registrar ro make submissions i11 accordance with Rule 33(B) of the Rules 

on all aspects of the lmpugr,ed Decision, and ORDERS briefing as follows: 

{i) Mr. Rwamalruba and the Registrar shaU file their briefs oo later than fourteen (14) days from the 

dale of the filing of this decision; 

(ii) Responses, if any, shall be filed no later than ten (10) days from the date <Jf the filing or the 

initial briefs; 

(iii) Replies, if any, shall be filed no later than four (4) days from the date of the filing of the 

response,. 

" Th• Appeal,, Ch;unber oonsidec, !OOL Rllle 33(B) of tho R\ll.M broodly allows for the R.cg,.•Lror, in ~,e exeou~un of his 
funeMas. !o make ri,preso,i,.ciono w Chambero "oo w,y i,.,u, l!r'.lsin~ in cha context of a >p<'Cif,c O'-SO which affc,;\S o, 
may .tfecl \be d~scilorge of hi, !onetion,. mcludmg 1~,1 of 1mpU!m,n1t>,g judicial ded,ions, with notice 10 !ho p,ru,, 
whore ncces,;.,,,.." (emJ>h•m added). 
'' 8 Doccmbe-r 2006. 
"'8 Dcccmbe-r 2006. 

Case No. JCTR.-~8-44C-A l! ApH! 2001 
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Done io English and f'rench, the English version beiog aulhonrativc. 

JudgB Shahabuddeen append:; a partly dissi;nting opinion. 

Done this 18th day of Ap,jl 2007, 
Ar The Hague, 
The Netherlands. 

(' ... •No ICTR•93-44C-A 

~c-r><. " 
'• " ~ Judge Fausto Pocar 

' ' Presiding 
<~ t.L< f2 

..,1 unal] 

I 

' 

27/H 

18 Apnl 2007 
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PARTLY DISSENT~G OPINION OF JUDGE SHAHABUDDEE!'-

I. I agree with the Appeals Chamber that the Registrar ,:nay make submiisions in this case 

pursuant to Rule 33(B). I write separately to note my different view tha\ the Prosecution's appeal 

should be allowed. 

2. I respectfully disagrne with the conclusion of the Appeals Chamber that by failing 10 !Dllke 

subll1..lssions bdore the T1ial Chamber on the issue of compensation, the Prosec11rion has waived its 

right cc file an appi:al. As a party in th.i~ <.:ase, the Prosecution has standing to appeal from the 

Impugned Decision, and the Appeals Chamber has jurisdiction to consider its appeal. Moreover, the 

Prosecutton's Notice of Appeal has not been challenged; indeed, the Appeals Chamber ii not seized 

of any motion or request which it has bi;en asked to decide. 

3. I! is true that where a pany has not advanced arguments before the Trial Chamber when it 

reasonably could have done so, the Appeals Chamber will, in the absence of special cm:umstances. 

find that tbe pBrty has waived its right to mnke new argwru:nts on appeal.' In some cases, the 

Appeals Chamber of this Tribunal and the ICIY Appeals Chamber have declined lO consider 

arguments raised for the first time on appeal;l in Olhl!l'S, !hey have add,es,;ed argwn=nls that were 

not advanced below, based, for example, on the ·•general importance" of the issue conce,:ned.l ln 

any even~ the failure co nilse an argumem before the Trial Chamber doe$ not coastitute IIU absolute 

b11r to the filing of an appeal. For this re11So11, I would allow the Prosecuuon's Noucc ot Appeal, 

reserving for later consideration, w:ich the benefit of briefing and argument from all sides, the 

question whether tbe Prosecution's argument. sbould be addressed notwithstanding ics failure Lo 

advance them below. 

Done in English and French, !he English text being authoritative. 

Dated 18th Apnl 2007 
The Hague, 
The Nethe:rlands. • 

Mohamed Sha.habucldcen 

., . 
' Su Elib,r Nlyir<8eka Y. Tl,c Pro,,~c~tor. c_.., No lCTI!-9&-14-A, Judi:omont, 9 July 2004, p,ra 199, 17,,, 
Pros,curor "· J,,,,,..p""/ Ak<,y..,.,, ICTR-%--4---A, Judgement, I June 2001. 
' So,, ,.~ .. J,~,, KambtP1da v. I1.e Pmllcuwr. Cose So. IC'l'R-97-:D-A. Judgomont, 19 Octo- :>DOO, pa:ro. 28 
(coocluding, upon oons:ideration of tho Appe11aot's a.rgumonts, that he "ha[d] not beet, ab!, to domonitt& the oxi&~noe 
of special circumstances capable of consu1uting an CJ1ception (o Lhe waiver princi1M"); Pn,,~c,,l~r v. Blagn1• S,m,f, 
Cose No. IT-95-9-A, Judgement, 28 November 2006, p.,r1. 2l2 (finding that that !l\e. Appcl!azi\ had nol ,ough1 to 
aemon<[[a!<: in tu.s ,ubmis.s,ons before me Appell!• Cham~ the existence of sp=ial circumstance, w;u,~ntl"~ ~ 
aepanure trom ,he ordiruiry ...,aivet rule). 
·• s .. , ~-K .. Joo11 K,,m/xmtl~ ,. Th• P,os,c~1a,, c .... t>."o lCTR-97-:tl-A, Juclg,emeJli 19 October 2000 . ...,-. 55: 
f'm.<,cu10, v. Sw~l,lav Guilt, C .. • ~O- TT,95-29-A, Judgen,enl, 30 Nov=bo, 2006, porn.~ 

C._,• No. /crR-98-44C-A , l & Ap,il 2007 
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