15/04

"OF 17:31 FAX 0031705126832 ICTR

IN THE APPEALS CHAMBER

Before: Jodpe Fausto Pocar, Fresiding
Judge Mohamed Shahabuddeen
Judge Liu Daqun
Judge Theodor Meron
Judge Wollgang Schomburg

Reglstrar: Mr, Adama Dieng
Decision of: 18 April 2007
André RWAMAKUBA
Y.
THE PROSECUTOR

Cazse No, JCTR-98-44C-A

@0l

31/H

Tribunal Pénal Internationa] peor le Rwanda
International Crimipal Tribupal for Rwanda

ICTR-98-44C-A
18 April 2007
(31/H - 26/H)

R

ICTR Appeals Chamber

Date; -F?‘SJ )"ﬁ?"“f Coo P

Aetion: /2 7 -
Copiad To; @AW@J%

ol ar

Az

Decision on Prosecutlon’s Notice of Appeal and Scheduling Order

Mr. George Mupwanyn
Mr. Neville Weston o

International Criminal Tribunzl for Rwania
Tribunal penal internarlanak pour i Rwanda

CEXVIMED TRUE LOEY OF THE ORIGINAL SEEN AV ME
COPIE CERATIFTEE CONFORME & L'DRIGINAT FAKR NOLS

NAME / NOM: P '7!”7(: ot W BTy

paTE:AE, /r?,.{.—f i‘é?‘

Counsel for André Rwamakuba: Office of the Prosecutor:
Mr, David Hooper Mr. Hassan Bubacar Jellcry
Mr. Andreas Q'Shea Mr. James Stewart fj

ER PIk:

[T Wbl Bdv (§




18-04 "OT7 17:132 FAX 0031705125032 ICTH Fooz

30/H
1. The Appeals Chamber of the Inlematonal Criminal Tribunal for the Prosecution of Persons

Responsible for Gemocide and Qther Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwanden Cilizens Responsible for Genocide and Other
Such Violations Commilted in the Temtory of Neighbourng Stales, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectvely), is setzed of two appeals, {iled
respectively by Mr. André Rwamsakuba' and the Prosecution® sgainst & decision taken by Trial
Chamber III (“Trial Chamber™).? In addition, the Registrar of the Tribunal has filed notice of his
intention to meke submissions pursnant to Rule 33(B) of the Rules of Procedure and Evidence of
the Titbunal (“Rules™) vr, in be altemnalive, 1o roquest the Appeals Chamber to heer bis appeal
against the Impugaed Decision.* No further submissions from the parties have been filed,

Dackpround

2. In 18 Judgement of 20 Sepember 2006, the Tral Chamber acquitted Mr. Rwamalkuba of all
charges ageinst him.® The Trial Chamber firther recalled that Mr. Rwamsakuba’s night 1o legal
counsel was violated in the first several montha of his d=tention at the Tobupal and stated that he
was at Liberty to file an application sceking an appropriate remedy for this violadon® The
disposilion of the Trial Judgement set out & scheduling order for the fling of submisstons in this

respect and invited responscs from botb the Prosecution and the Registrar.’

3. On 25 Ocrober 2006, Mr. Rwamakoba filed an application for a remedy far the violation of
his right to legal assistance.” The Registrar responded on 2 Novermber 2006.% The Prosecution made
no submissions.' 1n the Impugned Decision, the Trial Chamber awarded Mr, Rwemakoba 2,000
United States dollars for the “meoral injury™ sustained as a result of the violation of his fght to
counsel end ordared 1the Registrar, among other things, to provide an apology.’’ However, the Triai

Chamber dismissed Mr. E-wamaluba’s claim for a remedy for "z grave and manmifest miscartiage of

! Defenne Natice of Appeal of Decision daled 31 January 2007, 12 Fabroary 2007 (“Rwamakuha Kotice of Appeal”),

* Prosceuler's Moties of Appeal. 23 February 2007 (*Proseoution Notice of Appea]"),

* The Provecnior v. Andrd Rwameakuba, Case Mo, ICTR-98-44C-T, Decision on Appropriare Remedy, 31 Janoary 2007
{*Impugned Decision™,

“ The Regisirar's Notice of Intenlion Lo Make Submissions W the Appeals Chamber Pursuan! to Rule 3ME) of the Rules
of Procedurs and Evidence or, in lhe Allernative, (he Repistrac's Nouce of Appeal Regarding the Tral Chamber's
Decisinn on Appropriate Remedy of 31 Janvary 2007, 28 Februay 2007 (“Regisirar's Notice'™.

* The Prosesusor v. André Rwamakupa, Crac Mo, ICTR-98—-4C-T, Judgement, 20 Scpiember 2004, Chapter TV (" Trind
Tudgement™).

" Tral Judgemant, paras, 217, 220.

¥ Trial TJudpemeant, Ch. [¥.

* Impuznsd Dacision, para. 5.

! Impugned Declsion, para &,

' Imipngned Decision. para, &

" Impuzned Dacision, pp. 23.24.

Case Mo, ICTR-98-44C-A 1 JE Awril 2007
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justice™ based on his assertion that he was “indicted and prosecuted on false and manipulanve

evidence” coupled with nine yoars of pre-trial and mial detendon.'

4 In his appesal, Mr. Rwamakuba solely contests the Tnal Chamber's decision to dismiss his
claim based on “a grave and manifest miscarriage of justice”.'* The Prosecurion appeals (k¢ Trial
Chamber's decisian to award compensation to Mr. Rwamakuba for the violanan of his right ta legal
assistance.'® The Registrar pives notice of his intenlion to file detailed submissiona pursuant to Rule
33(B) of the Rules in the present matter on all aspects of the Impugned Diecision and requests to be
heard in oral ergument.'® Altermatively, the Regisirar gives notice of his intention W request the
Appeals Chamber (o hear his appeal against the Impugned Decision and bis regponse w Mr.
Fwamakiha's appeal. 18

DMscossion

5. AL this stage, the Appeals Chamber finds it appropoate to address several threshold
procedural issues and 1o issue a scheduling order o facilitate the consideration of this matter. Fram
the foregoing, the Appeals Chamber eansgiders the following questions:

(a) whether the Proseclrion may file an sppeal and advance netw argumenls when

it has made oo submissions before the Trial Chamber; and

(b) whether the Repisrar may make snbmissions pursuant 0 Rule 33(B) of the
Rules; or, in the altemalive, appeal against the Impugned Decision and
respond to Mr, Rwamakuba’s appeal.

6. With respect to the Prosecution's Notice of Appeal, lhe Appeals Chamber recalls that, in the
absence of special circumstances, a pamy cannot raise arguments for the st nme on appeal where
it could have ressonably done so in the fimst instance.”? The Appeals Chamber notes that the
Prosecution did not file any suhmissians in the underlying proceedings before the Tnal Chamber
resulting in the Impugned Decision even though it was specifically invited to do so,. and
demomstrates no special circumslances justifying its failure. Consequently, the Proseculion is
desmed to have waived its right to appeal apainst the Impugned Decision, and the Appeals Chamber
dismisses the Prosecution's Notice of Appeal.

" Impugned Decision, para L%

" Rwamakiiba Netice of Appeal, paras. 1, 4.

* Prosecution Nanee of Appeal, paras, 1-23.

i3 Registar’s Wonce. paa, 6.

16 Frogistrar's Motics, para §.

T Ednuard Karamere v. The Progecatar, Case No. TUTR-88-44- ART2 2, Diecision on Yalidity af Appeal of Preluninary
Moden of Edouard Karsmera Pursuanl to Rule TAE) of e Rules of Procedore and Evidence, 11 June 2004, p. 4
Prosecuior v, Miaden Malerilic and Vimke Maranovie, Caxe Wo. TT 98344, Tudgement, 3 May 20046, para. 21,

Cese Mo, ICTR-93 4404 2 _ 18 aprdl 2007
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7. As for the Registrar's Notice, the Appeals Chamber noms that the Impugned Decision 15

directed at the Regismar, who participated in the proceedings below on this matter upan invietion
from the Trial Chamber to do so. Accondingly, the Appeals Chamber linds it appropriate and within
The scope of Rule 33(B) of the Rules in the present cirenmsmances to allow the Eegistrar o make
submissions on all aspects of the [mpugned Decision, including the award of compensation for the
viclation of Mr. Rwamakuba's right o legal counsel.'® The Appeals Chamber therefore does nat
need o consider (ke Regisitar’s alternative request o appeal. The Appeals Chamber further
considers that it is premature ar this tme w0 consider the Registrar's request for oral argument priot
to receiving the Registmr's submissions.

8. With respect to briefing in this marter, given Lhat a final jndgement has been rendered in this
casc, and there are no prescribed procedural rules for disposing of Mr, Rwamankuba's appeal and the
Registrar’s submissions against the Impugned Decision, (he Appeals Chamber finds it appropriate
to establish those tules fromn the oulset The Appeals Chamber comsiders that paragraph 2 of the
Practice Dirsction an the Length of Boefs and Modong on Appe.allg seifing the length of
submissions for interlocutory appeals shall be ppplicable mutatis mutandis in the present mater.
Furthermore, pursuant o Artcle 19 of the Practice Direction on Procedure for the Filing of Written
Submissions in Appeal Procesdings before the Tribunal,™ the Appeals Chamber considers it proper

io issue z scheduling order for briefing in this case.
Dsposition

Q. Eor the fioepping reasons, the Appeals Chamber DISMISSES the Progecution’s Notice of
Appeal, ALLOWS the Regiatrar to meke subipissions io accordance with Rule 33(8) of the Rules
on all aspecls of the Impugned Decision, and ORDERS briefing as follows;

{i) Mr. Rwamakuba and the Registrar sball file their briefs no laier than fourleen (14) days from the
date of the filing of this decision,

{ii) Responses, if any, shall be filed no later than ten (10) days from the date of the filing of the
initial briefs; '

(iii) Replies, if any, shall be filed no later than four (4) days from the date of the fling of the

ICSPOMESE.

1 The Appeals Chamber considers thal Ruls 33(B) of the Rules broadly allows for the Regisirr, io the execulion of his
funetions, {o Mrake represenmations 1o Chambers "on any isoure Brisiop In the coniext of 2 spacific case which afleey or
may affect e discharge of his [unctions, including that of implemensing judicial deciyions, with notce o the panies
where reeessary.” (Emphasis added).

" B December 2006.

 § Neecmber 2006,

Caae Na. ICTR-P8-44C-A 3 18 Aprd 2007
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Done ip Enplish and French, the English version being authenative.
Judpe Shahabuddeen eppends a partly dissenting opimon.
Dione this 18th day of April 2007, W
Ar The Hague, Judpe Fausto Pocar
The Netherlands. Presiding
[Se unal]

]
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Casa Mo, ICTR-98-44C-A 4 1% April 2007
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PARTLY DISSENTING OPINION OF JUDGE SHAHABUDDEEN

1. 1 agree with the Appeals Charmber that the Registrar may make submissions in this case
pursuanl o Rule 33(B). I write separately to nete my different view that the Prosesnbion’s appeal
should be allowed.

2. I respectfully disagree with the conelusion of the Appeals Chamber hat by failing 10 make
snbmigzions before the Trial Chamber on the issue of compensation, the Prosecution has waived its
opht o file an appeal. As a party in Uus case, the Prosecution has standing to appeal from the
Impugned Decigian, and the Appeals Chamber has junsdichion to consider its appeal. Moreover, the
Prosecution’s Notice of Appeal has not been challenged; indeed, the Appeals Chamber is not ssi1zed
of any molon or request which it has been asked to decide.

3. It is me that where a party has not advanced arguments befors the Trial Chambar when it
reacmmably could have dane 5o, the Appeals Chamber will, in the absence of epecial circumstances,
find ihat the party has waived its right to make new arguments on appeal.’ In some cases, the
Appeals Chamber of this Tribunal and the ICTY Appeals Chamber have declined w consider
arguments raised for the Gt time om Eppt.a];z in others, they have addressed arguments that were
not advanced below, based, for exemple, on the “geneml imparance™ of the igsue concemned.? In
any event, the failure (o raige an argument before the Trial Chamber does not copstitute en absclute
ber to the fling of an appeal. For this resson, 1 would allow the Prossculon’s Nouce of Appeal,
reserving for later ¢omsideraton, with the benefit ¢f briefing and argument from oll sides, the
question whether the Prosecution’s arguments should be addressed norwithstanding it failure 1o

advance them below.

Dane in Engiish and French, the English text being anihanitative.

Daled 13th April 2007 \CTR - 5

The Hague:. ‘4' o et & M

The Netherlands, V(4 ‘)’ :
\f - A Mohamed Shahabuddeen
Wiy

[ Seal nal )

R

! Bes Eliézier Mivitepeka v. The Progecutor. Case Mo ICTR-96-14-A, Judgement, 9 July 2004, para 199, The
Frosecitor v. Jeon-Pou! Akgvesy, ICTR-86-4-A Tudgement, 1 Tuge 2001,

! Swe, e, Jeon Kanbasda v. The Prosecuwior, Casc No. ICTR-97-23-A. Judgement, 19 Cetobar 2000, para. 28
{copcluding, upon consideration of the Appellant’s argums=nts, that ke “ha[d] not been ably 10 demonstrals the exisiencs
of spoeial circumstances capabls of conslluling an cxceplion o the waiver pancipls”); Prodeciior v, Blagaje Simic,
Caze No. IT-85-0-A, Judgement, 28 November 2008, para. 212 ffinding that (hat the Appellam had ngt sought o
demonsicale w his submisgons before the Appeals Chamboer the axidened of special orcumstances warrantipg o
deparnure from fhe ordinary & aiver mbe).

Y See, ¢p., Jeon Kambandy v The Projecutor, Cage Moo TCTR-G7-23-5, Tudeeinent, 19 Oclober 2000, para. 59:
Pregecutor v, Stuntslay Galif, Case Mo, TT-538-204 | Todgemeant, 30 Mevember 2000, para 34,

Case No. JCTR-98-440C-A 5 18 April 2007

At
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