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l. The 1rial ag:,insl ~ir11con J\'tham1h1go commen<:ed on 2~ ~cpkmbcr 2()06. T"entJ· 

tour Prosecution w,tncoscs were heard hy rhe Chamber o;er t"o trial sc1s1on~ The 

ProsecU11or1 do:-cd ils case on 29 Jammr, 2007. 

rollowin~ a ,talemenr ,nade h) the Defence Counsel in open CO\Jrl concerning the 

11nm, 1<, c.d] ., dclCncc ,,falibi. ,he lhambc1 ,eque,ted th~ Dcfrncc i., cl"rir) it, p,,siti,,n and 

10 lik \\rillen suhmos,ie1n, on ih cnmrl,amc 11ith fl<ilc ti7 ol" the Ruic, c>f l'rncedurc and 

h1Je11cc · Thi:; Ruk proviJc.s fo1 the Dctc11ce lo notjt\· tin, Prn:,cculor ofih ir1lrnt ic, <'11\er a 

delcncc "I alibi. specilJrng 1hc rl,,cc!.s) at \\hjcl, the acrn.,ed clam" rn have ken pres,·nt di 

1l1e lime M the alle~cd cri111e ,md thee names dnd a,ldresse, of "nne." and an; 01her ev1de11cc 

uror, "h1ch the accu,ed intend< 10 , ely 10 csiabli.,h l11e alibi. 

1. .\tier c,,nsjdcring the par1ics' ,ubrnission., on rhi., matter. the Chamber found that thee 

Defence had failed h) comply \\Ith the requirement ocl '1Ul b~ Rule 67(A)(ii) of (he Rt1les 

concerning 1hc nolification of 1hc dcfrnce of alibi ' It ordered the Ddcncc tu comply 

"1Unediatel; therewith and ir,structcJ the Defence to pn"idc informanon as to the 

circumstances of its failure to comp Iv witll the Rule.' The Chamber indeed sought additwnal 

inf,,rma1i0n as lo the circumstances of I his breach, with a ,.,.,,_. of ascertaining whether !lie 

irnposition ohanc1ion i, "arran1ed 1m,ler Rule 46{A) of the Rules.' 

4. On 12 April 2007. the Deli,ncc filed its Sllhmissi<>ns in resp,msc lo 1he Chamber's 

order,' 

5 TI,c Chamber dues nn\ ~nnsiJcr it necessary to discuss scria1im the points rai.scd i11 

these 1ubtni1,io.,s. aJld wdl only address hereinafter s.ome particular contcn<ions made by the 

Ddi,nce. 

6. lhe Chamber reattjrms. as the Defence asscrls, that Rule 67 does not debar an 

ac~used from emcring a defence of alibi when there is a failure to notily 1he Prosecutor of the 

intent lo enter a defence of alibi and to provide notice information as set out by Rule 

' lhe 1<,11 ""I .,ess,on "" held Imm 2; Sep«rnh<, 20fl6 '" W Oc1,.hc, 20(/!i rh, ,ecnnd ,,,,1 "'"""" stancd 
''" 9 Januac} cnm and rnnclud,<l "" 29 J,nu,c; 2007. T"~n1,-f~uc ";tncs,es w,,, he.ml'"''' e p,·r,od of )2 
t,i,I Jay,. 
' Sec r. I'! Octot:-c, 21106, p .lU. l',u,.•,·r,ti,n s,m<on Nchumi/"8" Ci<e '><> ll"TR-2111ll .r, l• 1 ( · \',ha,mhiio'"). 
ac1iodul ing Ord" (Tl"). i.1 Ocu,oo, ioor,, po,.,. 2 ,l. 
'.Vd,am1h,go ll<ci,io11 "" Defonce Com11ljon,e "ith Rule 67 ~t the R,iles {IC). s ~pril 2<107. p.,ra '! 
('"Doc;,;,,,,"" ~lih,""I 
'h, Orders I to Ill 
'Id .. pora 9, R11le 46\A) read, ",-\ l"han1b<r rnai, Mier a "arning 1mr""' sancllons oga1n<1 a eoonscl if in i1' 
npin,o", h,, <:O<ldu,,. '""'";,,, olfon«vo "' >huSl'O. nt,,1,1,cc, rho pro,cedm,:.,. '"" (\\hm,•;,e cnntrar) I<> <he 
in«cc.,,s <>f 1ust<cc '] h" P"'"""" ;, applisahlc m,,1n1,s m•rand,s W (_\1111,,,I foe the pms,;cu1'on' 

' ,oum1,s,on> <1, la J,-fca,c de Si,m'on Nclrnm,hi~o suite O ,, Uecbi,m "" I kfrn,e C"mpliance woth Rule 67 of 
th<" llui"•·_ datcJ I I ·\pr,I 2007 bul tikJ0n 12 April 2007 i'"Dcfcncc ~ubm1»ior,s··,_ 

l',o,-•,u!u, v S1,1wu" ,\',•!,am,h,~o Cm, ,\'u /CIR•2'Jl/l,63-/" 

~ 



67(.\)(iiJ(aJ/ 17ai> cunfonm tn Sub-Rule 67 (ll) and the right of (he accused to rel) on 

ddcnce ot .1l,b1.' 

7. The Cl1arnber. ho,,.,evcr. recalls ,is [kc·i,;ion that c0ntrnr: to the DclCncc·s 

conlcmiun.
0 

the express language ot the Ruic mandal!es "the Ddcncc" to gi>e nolic·e .,f intent 

to enter a defence c,f alibi J\s pr,;,•ioush stated. discle>surc or complelc notice of,il1hi at the 

earliest stage of !he pmcccdtng, nollce enhances the fairness of the lri.il. induJing the right 

nf 1hc ,,ccuscJ tn be tried witholll un,lue dei-1). and the pwpcradm inistr <ltinn ol·justicc '" ff a 

Defence Counsel rcccl\CS inS1rucllot1s lhal his cltcnl clauns to he ,,t ,pccific placc(ol <ll the 

,i,ne ,,f,hc allc~cd ,·rime. then ,1 i, hi, prokssLc>nal <>01,galion 1,, acco,,ILngl; Ille" not,ce of 

alih, as s,,,111 as pracuc,,lllc 

~- In ii, submiss"ms, \he Delt'nce e~plain.s that. after ,ts commcr>ts in open court '"' 

entering a Jefc,wc of alibi "ithout gising notice under Rule (,7(.\)(,il(a) hccauoe a., 

insestigations "ere ,til I ongoing. 11 1he Chamber" .s omission to rule that I hose comments were 

inc(•ll\istcrit "ith 1hat provi\i<!n, contributed 10 its helieflhat its conduct""' not a violation 

ofthc Rt1lcs." 

UNDF.R TIIF.SE CIRCl,MSTANCES, THE CHAMBER DECIDES 10 take no action 

under Rllle 46 and therefore that no warning under Rule 46 againST the Defence Counsel is 

warran1ed 

Arn,ha, 18 Arril 2007, Jone 111 English. 

D,m,on on Ahbi. para 6, 

Robert Premr 
JuJgc 

'Rule 67W) .ea,k '"F,;l"'e oflJ,e [J,f<nce u, l~"';J, ,uclo Or,t;,c u,,dcr lil.s Kuk .sliall not lm1io 111'' right uflhc 
accused to rel)' nn the obese dcfcnecs" 

• 1ielcnt·c Subrn1»1om. ~""'· IJ and ><"<I 
'' 1Joci,10non Alih,, pa,a Ill 
' IJclCncc 'iuhmrs,;""'• P"" 7. 
"flcfrn,c ~.,l,mr,Socm\, pac,a, )-(, 
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