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3'17~s 
THE INTER.I'll A TIONAL CRIMINAL TRIBUr-AL FOR RWANDA 

SITTING as Trial Chamber I, composed of Judge Erik Ml:,se, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alebeevich Egorov; 

BEING SEIZED OF the Ntabakuzc ··Petition for a Writ of Mandamus•·_ filed on 7 
December 2006: Annexes in Support of the Petit,on. filed on 13 December 2006; Additional 
Appendices, filed on I March 2007; and a Corrigendum, filed on 14 March 2007; 

CONSIDERING the Prosecutor's Response. tiled on 15 December 20fJ6: and the Ntabakuze 
Reply, Supplement to the Petition, and 'Motion for the Appointment oi an Independent 
Special Prosecutor, filed on 22 January 2007; 

llEING ALSO SEIZED OF the Ntabakuzc "Peti1ion 10 Extend the Mandate of the Tnbunal: 
and Halt Transfrr of Detainees to Rwanda; and Susp~nd Al! [CTR Prosecutions Pending 
Independent lnvcstigations of the RPA/F Role in lniciating, Prolonging. and Committing th.e 
l 994 Rwanda Ma.~sacres", filed on 22 Janual) 2007; 

BEl:'IIG FURTHER SEIZED 01" the Bagosora ··'.1.fo11on for Disdosure Pursuant to Rule 68 
and Submissions in Support of ~tabak07e Petition Dated 22 January 200T, filed on IS 
Fchruary 2007; 

HEREBY OECIDF.S the requc>ls. 

INTRODUCTION 

1. The Nlabakuze Defence reque1ts that the Trial Chamber order the Office of the 
Prosecutor lo c(1mplele 1t,; investigation,; and to initiate criminal proceedings against 
Rwandan President Paul Kagame and other leaders of the Rwandan Patriotic l'ront ("RPI''') 
for crimes commined in Rwanda during 1994. !t seeks an independent investigation into 
potential improper influence, misfeasance, or malfeasance on the part of the Office of the 
Prosecutor during the pcnod of October 1994 to the present. in the course of its 
investigations. and it also requests the appointment of an independent special prosecutor to 
inveS!lgate and prosecute RPF leaders.' In support of its petition. the Defence encloses a 
number of documents. 

2. In a separate but related petition. the '.'>!tabaku~e Defence requests an extension of the 
mandate of the Tribunal to penm t full investigation and pros<:.,'<:'ution of all tho!.e responsible 
for crimes committed in Rwanda in 1994. including the RPF; a halt to all transfer of cases 
and detainees l\l Rv.anda; and the susp~nsion all !CTR proceedings pending an independent 
mvesllgation of the RPF's role in the 1994 ma»acres in Rwanda. The Bagosorn Defence 
filed a supporting motion, which also seeks an order for disclosure of all evidence suggesuvc 
of RPF crimes in Rwanda in 1994. The Bagosora Defence argues that this is exculpatory 
material and should have been disclosed.' The Prosecution did nol re.spond to these reque.sts. 

Pemion. in particular pp. 20-21. Reply. paras 1-9, l(),21. Tho rcque,t., ore also addre;;od to rhc P1esiden1 ,,f 
tho Tribunal and any "other approprialo organ of the Tnbunal and/or the tinned Na1tons Security Council"'. 
'Bago,ora Mo!Lon, para'-< 30-46 
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DELIBERA.TIONS 

(i) Wril ofMa11damus 

3. The Ntabakuze Defence argues that the Chamber ha,i inherent authority to ensure the 
integrity of the Trihunal proceedings and thus lo issue a V.Tit of mandamus. Although not 
specifically men11oncd in any Securitv Council Resolutions, the re IR Statute, or the Ruks of 
Procedure and EYidence. the exercise of mandamus is appropriate where a court off,ccr - in 
this case the Prosecutor - fails to carry out his or her statutory duties.·' The Defence further 
contends th.at the Office of the Prosecutor canno\ be responsible solely lo the Security 
Council.4 

4. The Prosecution submit~ tJ,at the Tribunal is no! authorized to issue an order for 
mandamus by Secunt) Council Resolutions, the Statute or the Rule,. Any attempt to confer 
s.ich power on itself would be ultra v,res. The Statute and Rules clearly establish that the 
Prosecutor', discretion in the conduct of its investigations and prosecutions is not subj~ct to 
judicial review.' The Prosecution ~trenuously objects to the accu~ation that it ·'has been guilty 
of malfeasance and has improperly succumbed to pressure from the Rwandan go--emmenf".' 

5 The Chamber recalls !hat a ,nit of mandamus has not previously been sought before 
the Tribunal hut is known in some national jurisdictions.1 This remedy is not explicitly 
mentioned in either the !CTR Statute or the Rule~ of Procedure and Evidence. The Chamber 
has inherent a11thority to take certain measures which may not be ~xpressly provided for in 
the Statute or the Rules.i However, a plain reading oft he Statute reveals that a Trial Chamber 
cannot issue the requested writ ofmandam11s. 

6 Article 15 (2) of the Statute provides that the Prosecutor "shall act independently as a 
~eparate organ of the International Cnniinal Tribunal for Rwanda [and] shall not seek or 
recei~e instructjon, from any govemment or from any other source" Furthennorc, Article 17 
( l) of the Statute, which is enmlcd ·'Investigation and Preparation oflndictment", states thHI 
the Prosecutor ",hall assess the inforrna110n received or obtained and decide whether there is 
sufficient basis to proceed". According to Article 17 ( 4 ), upon a '"detennination that a prim a 
facie case exists"", the Prosecutor shall prepare an indictment These sta!utory provision, 
establish that the Prnsecutor ha.s independence and unfenered discretion to dcdde which 
in~estigations and prosecutions to purs11e. 

'Petition, pp. 4, 20-21. 
' ~tabaku>< Repl~. paras. 4-5. 
'Prosecurion Response, paras, 3, 8. 
'Response. para 5. 
'l! has ~•en deflned "-' "a supm1LSOI)' remedy, JSsuing to an officer subordinate I◊ the jurisdiction nfa supermr 
court h.-·,ng junsdtct,on to issue the writ command mg the p<rforrnancc of a pub he duty which in the opinion of 
the superior court, the officer has "'ron~ly rcfosed to perform ·. Prosecution Respon,e, para, 6 fn, +l (quoting 
Re Ja,ma~: E~ pane Cook (No I) ( l 997) l gg CLR 59'). 603-604 (Brennan CJ), a case before rhe High Cou,t of 
Au>trali,), The Defence has defined Ll a, "th• vehicle by wh,ch the Judiciary ma) rcgutrc officials charged with 
enforcement of law to carry out their responsib1litie;··, Petition, p. 1 fn. 2 (citing 1/mted State, v l..!mled 5111/es 
D/Wict Court, 407 U S 297 ( 1972), a case before the U.S. Supreme Cou"), Neither of those cases mvolvcd a 
roquest for mandamus agarnsl a national proseculor. 
' 'ice Bagasam, Decision on the Admissihility of the Prosecutor's App<al From the Decision of a Conr.,m;ng 
Judge Dismissrng on lndre!ment Against Theoneste Bago.<ora and 2& OtheJ"S (AC). & June 199&, para,. 44-46 
(' [ f]he ]CTR may apply what ;, not speCLfically prohibned by the Rules only ;,,here th.s would be consistem 
wjth (Ire ob rem anJ pu,poses of!he Statute'"), 
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7. Turning to the Rules of Procedure and Evidence, Rule 54 allows a Judge or Trial 
Chamber lo issue '·such orders, summonses, ~ubpoenas, warrants and transfer orders as may 
be necessary for the purposes of an invcsllgation or for the preparation or conduct of the 
trial", either a( the request of a party or pmprio m0/11 'Jbis provision cannot be interpreted in 
a way which gives a Chamber the power to issue ordcr.s which are not in confonnily with the 
Statute Ruk 73 authorizes a Chamber to decide motions but not petitions. Rule 98 penmts a 

Chamber proprio mom to order either pany tu prnJucc additional evidence. These tv,·o 
provisions appear in Part Six of the Rules ("'Proceedings before Tdal Chambers'') and clearly 
relate lo ongoing trials. They cannot be used m relation to ind,viduals who have not been 
charged and brought to trial. Nor can these provisions empower a Chamber to order the 
Prosecutor to pursue investigations and pruseeutiuns against an accused. 

8. Consequently, !he Chamber finds that it has no jurisdicticm to direct the Prosccutor'i 
course of action in conducting im·cstigations or prosecutions and denies the D~fence requ~s! 
for a writ or mandamus. 

9. This said, it is correct - as pointed out by the Defence - that the constituent 
instruments of the Tribunal are generally formulated and cover all serious ,iolatiom of 
international humanitarian Jaw between l January 1994 and 31 December 1994.' The 
Chamber notes that the l'rosccutor has "taken account of the mandate of the [CTR, as 
emphasized by Resolllli(m 15()3, to investigate reports of violations by the Rwanda Patriotic 
From (RPFJ". '0 

(1i) lnves1ii:a1ion uf1he Office ofrhe Prosecuror 

1 O. ln its petition for a "rit of mandamus, the Defence also re.,ucsts that the Chamber 
authori,e an independent investigation of (he Office of the Prosecutor. 11 As slated previoll5ly, 
the Prnsccutor has independence to JeciJe which in\'estigations and prosecutions to pursue. 
The Chamber has no competence to dictate the conduct of !he Prosecutor's investigatkms \lf 
10 inquire into the reasons for prosecuting certain individuals and nol others. Consequcnlly. 
the Ddence request is denied. 

(i,i) £;,;fension of rhe Tribunal ·s J1amlale 

11. The Ntabakll.le Defcncc'5 second petition is premised on the same factual ha.sis as its 
mamJamu" request, i e. the purported failure by the Office of the Prosecuwr to investigate and 
prosecute RPF crimes. It reque.sts an extension of the Tribunal's mandate in order to allow for 
such prosecutions and to a\'oid impunity. 

"~tatule. an. I ("The lnlemational Tnbunal for R.wanda shall ha\·e the power to prosecute persons re,ponsjble 
for serious violations of ,n<emalional human,wian law comnuned in the territory· of Rwat1da and Rwac,<lan 
d1j,~n, re.,pon,jble for such v1ola1,on, committed in the territory of neighbouring Slate, between 1 January 
l 994 and J 1 December 1994, in aocord.mce with the provisions of the present Statu10·•1, an. 1 S (I) ("The 
Prosecutor shall be responsible for the in,est,gation and prosecution of persons responscble for sorious 
violations of inlernal,onal humannarjan )~"- committed jn the U:rritory of Rwanda and Rwandan dt,rens 
responsible for such ,·iolation, committed 1n the tern tor)' of neighbounng Sates, belween 1 January· 1994 ""d 31 
December ] 994"). See Q/,o ~-C Res. 955 (1994), l SOJ (200J). and 1534 (2004). 
" IC rR Comple!lOn S1rategy of 30 ;.;ovember 2006, para, JO. 

" Petitlon, p. 21 t A., 
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J 2. The present target for completion of all trials at the !CTR - the end of 2008 - has 
heen set by the Security Council m !Is Reso]L1t1on 1503 and reit<:rated in Resolution 1534. ,i 
Any modification of this deadline falls within the province of the Security Council The 
Defonce request must be denied. 

(i,,) J{a/1 ofl'ran:,fer /~(Cases lo Rwanda 

!3. The Defence also req<.1est~ that all potential transfers of cases and deiainee.s to 
Rwanda be suspended. The transfer to a national jurisdicticm must be assessed on d casc-by­
case basis by the Trial Chamber which is seized of the particular matter under Rule 11 b,s of 
the Rules of Procedure and Etidencc. As no transfer ofNtabaku7e or any other Ac~used in 
this case has been soughL the Defence request has to be denied. 

(v) Suspeniion of All Proceedings 

\4. The Defence asks for the suspension of all current !CTR proceedings and the review 
ui" all completed cases. !t argues that al! accused at the IC IR hav~ been wrongly charged with 
crimes which were actually !he responsibility of!he RPF leadership in who!e or in part. 

15. Decisions to 5uspend proceedings must be as,esscd on a concrete basis by the Trlal or 
Appeals Chamber that is sci;ed of the ca~e. Tiiis Trial Chamber has no authority to sui·pend 
all proceedings before the Tribunal. Similarly, a request for review of a completed case must 
be made to the Chamber which rendered the Jlldgemcnt, in confonmty with Article 25 (1fthc 
Statute anJ Part Eight of the Rules of Procedure and Evidenc~. Consequently, the request is 
denied. 

(vi) Appoinlment of Independent Special Prosecutor 

16. The Defence also seeks the appointment of a special pwsecutor and stat!'. 
independent of the Office of the Prosecutor. to undertake investigations and proseclltions of 
RPF leaders for crimes commmed in 1994 that ha,·e been wrongly charged to tbe Accused.'' 
However. neither the Stamtc nor 1hc Rules provide any legal basis for a Trial Chamber to 
take such action. Therefore. 1hc reqllcst is det1ied. 

(vii) Bago.<oro Motion.for Di.,closure 

17. The Bagosora Defence arglles that the Prosecution possess~s materials suggesting that 
the Rl'F shot down the plane of President Habyarimana. JI cites the Holliigan Report as an 
example of such exculpatory evidence and considers it "probable, and virtually certain, that 
1he Prosecutor is "ithholding additional e~culpalOI}' and relevant cv idence''. 14 

·' S.C. Re,. 1503 (2003), "Urgmg the ICTR to fonnaliie a detailed strategy. in order to allow the !CTR to 
achieve it, ob1ectivc of C<Jmpleting investigat10ns by the end of 2004. all trlal actwitics at [lhc] fitsl instance by 
1he end of 2008. and all of ;i, work ,n 2010·• See ~1,o S.C. Res 15:14 (2004) "Recall mg that re,olulioo 1503 
(2003) called on the International Crtminal Tribut1al for !he Former Yugosla,ia (ICTY) and the lnt~rnatJOnal 
Cnmmal Tribunal for Rv,onda (!(TR) 10 take all possible measures to complelO investi~attons by the end of 
2004, to complete all tr Lal activJties at first rnscance b)' the end uD008, and to comrletc all work in ,010 . '" 
" Reply, paras. I 0-2 I 
"Bagosora Motion, paras. 36-4 I. 
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18. Rule 68 (A) reqwres the Prosecution to disclose "any material, which in the actual 
knowledge of the Prosecutor may suggest the innocence or mitigate the guilt of the accused 
or affect the credibility of Prosecution evidence·•. lbjs Chamber ha,; enunciated the guiding 
principles for disclosure of exculpatory infonnation on several occasions and has ;tated: 

The Appeals Chamber h""' conmtently interpreted the "'ords' actual knowledge•· to 
require tha, lhe information be in the Prosec11t1on's possession Accord,ngly, "[!]he 
demi on as w whe,h<r material ha., LO be disclosed ondc, Ruic 68 hos to be ma,k by 
the Pra<ecuwr"', Toes deterrruna\ion ·•,s prion.rily • facts•hased judgement made by 
and under the rosporc'1bility of the Pro;ecution"', "'hich is presumed to discharge n.s 
obligation in good faith. If the Defence claims that the obligatio11 has been viola1cd. 
it mu,l. (I) define the exculpatory rnaterial with ,casonabl, ,pocificity, (ii} eslciblish 
1h31 the marenal LS in u,e cu<tody dnd cotnrol of1he Prosecution. and (in} present d 
prfma fade case that the matecial 1> e~culpatory IO 

19. The Defence has not been specific in idcntifyjng additional cxculp:;tmy material in 

the possession of the Prosecution. The only concrete example cited is the Hourigan Report, 
which has already been admitted into evidcnce.16 In relation to this issue, the Defonce argues 
that the Prosecu\ion is attemgting to hold the Accused Bagosora re5ponsible for shooting 
down the Presidential plane.-, However, this assertion i~ not accurate. rhe Chamber ha~ 
previously held that the Accused is n(1t charged with that crime and that responsibility for the 
assassination of President Habyarimana does not have any bearing on the offences alleged to 
!rnve been commitkd by the Accu~ed or his subordinates after 6 April 1994. The identity of 
the killers of President Habyarimana is a matter of contextual significance for the events 
described in the lndictmem against the Accused 18 

20 Without further precision from the Defonce a.s to the exculpatory material jt seeks. the 
Chamber mus! accept that the Pro,secution has reviewed all materials in its possession in good 
faith and has complied with its disclo>urc ohhgations. Consequently, the Chamber docs not 
have a sufficient ba,1s to issue an order for disclosure. 

" Bagosoca el al. Decision on the Ntabaku,e Motion for JJLSciosme of Various Categm,e; of Document; 
Pur<uant to Ruic 6S (fC), 6 October 2006, para. 2. See also Bago;ora e, al., DociSLon on D,sclosure ot Defence 
Wetness Statemen<s in Po.sscss,on of the Prosecation Pur:1uam tu Rule 68 (A) (TC), 8 March 2006. para '.l; 
Bagosora el al,. Decision on Disclosure of Material, Relating ,o lmm,gralion Slatemcnls af Defonce Wilnesses 
(TC), 27 September 2005, para, 9c Kord,c & Cerk,, D<>cisoon on MotLon by Dario J(ord,c for Access lo 
Cnredacted Por1ions of OcWb<r 2002 Interview, WJlh W,rness "AT" rAC), 23 May 2003, para 24; B/ask1c, 
Judgement (AC), 29 July 2004, paras 264, 268. 
" The Hourigan Affidavit, with three annexes, was recently admined, follow mg Bagruora et al,, Decision on 
Ntabokuze Mot,ons 10 Adm1t Documenls Linder Rule 92 Im (TC). 12 April 2007. A French vers,on of Annex I 
of the Hourigan Repon was tendered as Defence ExhLbit DB 247 on 2 Novetnher 2005, 
' Bagusora M01ion, paras. J 5.39_ 

" Bago.«>ra el al, Demwn on Request< for Disclosure ,.n<l lm·e<li~1ions Concerning the A,;ass,natJon uf 
!'resident Habyanmana (TC). 17 October 2006, para 2; /Jagmora et al, Dc..:LSIOn on Request for Subpoenas of 
United l\ations Offictal, ( fC). 6 October 2006. paras 12-1 8 
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FOR THE ABOVE RF.ASONS, THE CHA:-.tBER 

DE/1,IES the N1abakuze requests; and 

DENIES the Bagosora motion. 

Arusha. 18 April 2007 

Erik Mose 
Pre.siding Judge 

~ 
Jai Ram Reddy 

Judge 

[Seal of the Tribunal] 
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