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The Prosecutor v. lagosera, Kobiligl, Siabakuze and Neengiywmvae, Case No, FOTR-88-41-T

THE INTERNATTIONAL CRIMINAL TRIBUNAL FOR RWANDA 3*729

SITTING as Trial Chamber I, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judpe Sergel Alekseevich Egorov;

BEING SEIZED OF the Appeals Chamber “Decision on Aloys Ntabakuze’s lnterlocutory
Appeal on Questions of Law Rajsed by the 29 June 2006 Trial Chamber I Dccision on
Motion for Exclusion of Evidence”, rendered on 18 September 2006;

CONSIDERING the Niahakuze Defence “Scbmissions Reganding the Application of the
Appeals Chamber’s 18 September 2006 Decision™, ete., concerning cxclusion of evidence,
filed on S5 October 2006, and its Addendum, filed on 11 October 2006,

HEREBY RECONSIDERS ils carlier decision.
INTRODUCTION

1 On 29 June 2006, the Chamber rendered a decision on a Ntabakuze motion for the
exclusion of evidence outside the scope of the Indictment. It excluded three portions of
testimony out of sixteen challenged categories of evidence.’

2. The Ntabakuze Defence requested certification of the decision” The Chamber
granted the request but lumiled Lhe scope of the appeal to the legal propositions contained in
paragraphs 7 and 10 of #s decision.’ The Appeals Chamber issucd its decision on 18
September 2006, allowing the interlocutory appeal in part and instructing the Trlal Chamber
ta reconsider its decision of 29 June 2006 on the basis of two specific points.* The Trial
Chamber invited the parties to make written submissions on the remaining issues.” The
Ntabakuze Defence filed its submissions on 5 October 2006.° The Prosecution has not made
any submissions.

DELIBERATIONS
{i} The Appeals Chamber s Instructions

3. In its decision, the Appeals Chamber found that the Trial Chamber was aware of the
applicable legal principles for the exclusion of evidence but had erred on (wo points, 7 First,

" Bagwsora ¢t of, Decision on Ntabakuze Mation for Exclusion of Evidence (TC}, 29 June 2006 (hereinafler
“Teiz! Chamber Decizion™), The categories were listed from (&) w (p} in section (i) of the decision {paras_ 11 o
8],
* Wiabakuze Motion for Certificarion of the “Decision on Ntabakuze Motien for Exclusion of Evidence™ of 29
June 20068, Pursgant wx Rule 75 (B), filed an & July 2006.
! Bagosora ef al., Decision on Request for Certification of Decision pn Exclusion of Evidence (TC), 14 July
2005,
* Bagusora et @l., Decision on Aloys Ntahakuze's Interlocutory Appeal on Questions of Law Raised by the 29
Jute 2006 THal Chamber | Decisipn on Mation for Exclusion of Evidence {AC), 13 September 2006
{hercinafer “Appeals Chamber Decision™),
*T. 19 September 2006 p. 3.
* Mtabekuze Submissions Regarding the Application of the Appeals Chamber's 18 September 2006 Decision on
Questions of Law Related to the Exclusion of Evidense, {lled on 5 October 2006 (hereinafter “Ntabakuze
Submissions™. The Submissions include a Charl of Allegations, which consists of a summary of cach
challenged wilness' testimany and relerences wo the Defence objections to the 1estimony,

3 2k

? Appeals Chamber Decision, paras. 19, 24-26, 4543,
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the Trial Chamber had failed to consider whether the defects in the Indietment which had
beent cured by the Prosecution nonetheless prejudiced the Accused’s right to a fair trial by
hindering the preparation of a proper defence.® Second, the Appeals Chamber instructed the
Trial Chamber to reconsider whether the burden of proof had been approprialely placed on
the Defence ip instances where the Defence had not made a contemporanecus objection
concerning lack of notice 1o the evidence at the time i1 was iptroduced.” The Chamber will
consider these tivo 155Ues separately.

(it Appropriate Burden of Froof to Esiablish Prefudice

4. The Chamber will first reassess its fAndings as to the timmng of objections to
challenged evidence and the resulting burden of proof to establish prejudice 10 the Accused.
The Anpeals Chamber summarized (he legal situation as follows:

45 Accordingly, when an objection based on Jack of notice is raised at Irial (albeit
later than af the time the evidence was adduced), the Trial Chamber shoold delermine
whether the abjection was 0 untimely a3 to consider thal the burden of proof has shifted
from Lhe Prosecution o the Defence in demenstrating whelher the accused's ahiliy to
defend himself has been materially impaired. In doing so, the Trial Chamber shouhkd take
intg account factors such as whether the Defence has provided a reasenable explanation
for its failure o raise iLs objection at the time the evidence was introduced and whether
the Defence has shown that the ohjection was raised as soon as possible thereafter,

44. In sumonary, shjections based on lack of notice should be specific and timely.
The Appeals Chamber agrees with the Prosecution that blunket abjections that “ihe entire
indictment is defective™ are insulficiently specific. As to timeliness, ihe abjection should
be raised at the pre-trial stage (f0r instance in 4 motion chailenging the indictment) or al
the time the evidenee of a new material fact bs intvodoced. Tlowever, an objection raised
later at trial will not automatically lead to 2 shifi in Lhe burden of preof the Trial
Chamber must consider relevam factors, such as whether the Defence provided a
reaspnable explanation for its failure 10 raise the objection carlier in the trial,

47. The Appeals Chamber finds that the stalements made by the Trial Chamber at
paragraph 7 of the Impugned Decision must be correcied te the extent explained above.
As 2 consequence, the Trial Chatnber should reconsider the Impugned Decision on Lhis
basis. This recorsideration will be limited to the inslances where the Trial Chamber
found that Lhe objection had not been raised at the time the evidence was introdyced and
therafore concluded that the burden of prool had shifted to the Defence.

5. In its original decision, the Trial Chamber found that the Ntabakuze Defence failed fo
raise a contemporaneous objection for lack of notice in relation Lo portions ol eight catepories
of cvidence and consequently bore the burden of proof.' The Chamber heid Lhat the Defence
discharged its burden in two of these instances and excluded the evidence.”' The remainmg
six portions of testimoeny were found to be admissible. [n its consideration of the burden of
proof, the Chamber only deems it necessary to consider those six instances in which it ptaced
the burden on the Defence and declined to exclude the evidence.

J—

* Appeals Chamber Decision, para. 26.

* Appeals Chamber Decision, paras, 4547,

¥ Trial Chamber Decision, paras. 11, 23, 31, 38, 43, 48, 54-56, 60,

" Trial Chamber Decision, paras. 31 (Witness XAR"s 1estimony of rape commingd by Para-commande soldiers
#l Scholirwa oo or before 12 April 1994), 60 (Witness DCH's testimonty that the Accused participated in five
meetings wilh feterahasrwe leaders in Kabugza),

Lh,
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{a)  Death Squads: AMASASU and Related Organizations 3"‘7??

6. The Tral Chamber found that the Defence failed to raise & contcmperansous
objection to the lestimony of Witnesses DCH, XAQ, and ZI concemin ng the Accused’s
alleged involvement in death squads and the AMASASLU in 1992 and 1993

7. [n its submissians, the Defence lakes issue wilh the Chamber’s finding that any defect
in the Indictment had becn cured by the Supporiing Maiterial and notes that H objected to the
testimony of Wimess XAQ as falling oulside the scope of the Indictment in its Motion for
Judgement of Acquittal on 21 October 2004." Although not identified by the [Defence, the
Chamber also notes that the Delence ohjected to the testimony of Wilnesses DCIH and ZF on
similar grounds in its 98 bis Motion.”* The Chamber finds that the Defence could have
objected to such testtmony aboul the AMASASU and deaih squads carlier in the case, but it
nonetheless deems the objections to lack of notice m the Defence’s 98 bis Motion sulficient
to place the burden of proof on the Prosecution.

8. Even with the burden properly placed on the Prosecution, the Chamber still finds that
any defect in the Indictment, which only makes reference to Hutu exmemist groups,
composed of prominent civilian and military leaders, that worked on a strategy to eliminate
the Twsi and political opponents, has been cwred through the Supporing Matenal
accompanying the Indiciment, which was filed on 3 August 1998, and the Prosecution Pre-
trial Brief, which was filed on 21 January 2002, Ay it stated in ils original decision:

This document |the Supporting Material] does nat constitute 3 massive disclpsure and would
have provided the Defence with a elear indication of the material facls which iv would prescnt
in refatinn to each paragraph of the Indiciment. In relation to paragraph 1,12, an expert
witness is quoted as saying that “one notes in particular {within the armed torces) the creaion
of the AMASASL in Jenuary 1993 which demanded the establishment ol a cleansed army
and the climination of all RPF aklies™."

9. The Prosecution Pre-trial Brief also provided notice to the Accused of this material
fact. Wilness XAQ was anticipated to testify o saldiers”™ participation i “death squads™ in
Kigall, and Wimess G$ would expressly testify that Ntabakuze was a member of such “death
squads™ ' Mmmvcr the list of Prosecution exhibits contained a reierence to death squads
and the AMASASL."

10, Consequently, on the basis of paragraphs 1.13 to 116 of the Indicument, the
Supporting Material to the Indictment, and the Prosecution Pre-toal Brief, the Chamber finds

2 Trial Chamber Decision, section (2}, paras. 11-14. Witness DCH testified on 18, 22-25, 2%-30 June 2004,
Witness AL on 23-24 February 2004, and Witness ZF on 26-28 Movember 2002 and 2-5 Decetnber 2002,

*F Ntzbakuze Submissions, paras. 55-56 and Chart of Allegalions (p. 3). See alto Miabakuze Defence Motion for
Judgement of Acquirtal Pursuant o Rule 98 bis of the Rules of Procedure and Llividence, filed om 21 October
2004, para. 183 (hereinafier “98 &ir Motina™).

" 9g Air Motion, paras. 180, 182,

¥ Trial Chamber Decision, para. 13 {citing p. 13 of the Supporting Malerial and the expent report of André
Guichaoua). The Chamber notes that the summary for Expert Beyntjens, listed in support of pardgrapk 5.32 of
the lndictment, makes reference to “death squads™. Supporting Material, pp. 70-72.

'% Prosecution Pre-irial Brief, Annex A, pp. 81, 143,

"7 Prosecution Pre-trial Brief, Annex A, Regisicy Pagination No. $461 (document entitled “AM.A S AS U,
Alliance des Mililires Agacds par les Stculaires Actes Sournels des Unarisles: Naissance et raisons d'élre dos

AMASASLY
4 h
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Lhat the Accused was reasonably mformed that this material fact was pan of the case against
him and that the testimony of these three wilnesses 1s admissible.

(b}  Failure to Punish a Subordinate for Killing a Tutsi Soldier

1. The Chamber found that the Defence failed to raise a contemporaneous objection to
the testimony of Witnesses DBN, XAP, LN, and XADR rclating 1o the Accused’s fatlure 1o
punish |!;'is subordinate, Second Licutenant Sylvesire Nzabonariba, for killing a Tutsi
soldier.

12.  The Defence argues that it objected 1o Witness LN's estimony about this incident at
the time he testified and that it challenged Witness XAPF's testimony as falling outside the
scope of the Indictment in its 98 bis Motion."® The Chamber notes that the objection during
Witness LN’s testimony was premised on the length and detail provided by the wimess for
the incident rather than actual lack of notice.?”

13. In response to the Defence request for exclusion, the Prosceution submirtled that the
Nzahonariba incident docs not constitute a material fact because it was tendercd to prove
criminal conduct by Para-commando soldiers and not by the Accused himself.?' The
Chamber {inds that the allegations are not material facts but inslead constitute evidence to
prove material facts which are contained in the indictment.” Thus, no curing was necessary.
As stated in its original decision, the evidence is admissible to show criminal conduct by the
Para~c0m{{1ando soldiers but is inadmissible to prove specific orders by or knowledge of the
Accused.

{c) ETO Refupecs at Sonatube Intersecfion

14. ‘The Chamber found that ihe Defence failed 1o raise a contemporansous objection to
the testimony of Witnesses Alison Des Forges, Geerges Ruggiu, AFJ, and AR that Para-
commando scldiers at Sopalube intersection re-directed, in the presence of the Accused,
refugees who were [ecing from the Ecole Technigue QGfficielle (“ETO™) towards Nyanza,
where they were magsacred.”

15, Inils submissions, the Defence arpues that the allegations arc a direct attempt to link
the Accused o the actions of his subordinates to establish command responsibility and thus

' Trial Chamber Decition, section (f), paras. 23-25. Witness DN lestified on 31 March 2004 and |, 5, and 6
April 2004, Witness XAF on [ and 15 December 2003, Witness LN on 30 ard 31 March 2004 and | Apri)
2004, and Winess X AR on 6 and 7 April 2004,

1 W shakure Stbmissions, Chart of Allegations {p. 10). See alse 98 &is Motion of 21 October 2004, para. 138.
A 730 March 2004 p. 67 (Mr. Tremblay: “Mrt. President, in the statement of the wilness, Witness LM, the
incident being testified 1 by the witness at present, that incident covers five lines, not more than five lines. And
the time devoted to the examination-in-chief 15 totally dispropontionate to the five lines that appear in the
statement,™).

! pan T Anpex to Prosecutor's Response fo “Hiabakuze Defence Motion for the Exclusion of Evidence™, ¢te.,
filed on 12 May 2006, paras. §]-66.

T See Kupreskis ot al, Tudgement (AC), 23 October 2001, para. 88 (“In the jurisprudence of the Tribunal, this
Lranslates into an obligation on the part of the Prosecution to state the material facts underpinning the charges in
the indictment, but not the evidence by which such marerial facts are to be proven.™).

# Trial Chamber Deecision, para. 25,

* Trial Chamber Decision, section (i), paras. 36-38. Alision Des Forges testified on 2-5, 9-12, 16-20, 23-26
September 2002 and 13-22, 25-26 Movermber 2002, Georges Ruggiv on 16 and 17 June 2003, Wimess AT on 8
June 2004, and Witness AR on 30 September and } Qotober 2003,

- Lh
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must be mentioned in the Indictment. It further submits that paragraph 6.37 of the Indictmeni,
which describes the alleged mcident, did not provide notice (o the Accused because it only
referenced soldiers, including the Presidential Guard and the Interahamwe, and not the Para-
commando Batmlion.”® Moreover, the Defence maintains that it made conwcmporanecus
objections o the testimony of Des Forges and Witness AFJ in relation to this incident and
that it objected to the their testimongf as well as that of Ruggin as heing outside the scope of
the Indictment in its 98 bis Motion”

16.  ‘Ihe record shows that none of the objections made by the Defence during the
testimony of Witnessecs AF) or AR about the Somatube ineadent were based on lack of
notice 2’ However, the Defence made an objection founded on lack of nolice dunng the
testimony of both Des Forges and Ruggin.®® The Defence then raised the issue again in its 98
bis Motion in relation 1o the testimony of Des Forges, Ruggiu, and Witness AFI™
Consequently. despite the Defence’s failure to object contcmperanecusly on the record
during the testimony of Witnesses AF) or AR, the Chamber nonetheless finds that the burden
of proof should have been placed on the Prosecmion,

17. [n the Chamber’s vicw, the Prosecution has discharged its burden in proving thal any
defect in the Indiciment relating to this incident was cured by timely and adcquate notice
through the Prosecution Pre-tnal Brief. As the Chamber previously found in its onginal
decision:

it Paragraph 6.19 of the Indiciment siates thal Para-commandos in Kigali “set up
raadblocks, reinforced with armoured wehicles, on the major roads, conmolling people’s
movements”. Paragraph 6.34 refers to Kigali as the place where the "clite unjts of the
Kwandan Army were based™ and that, consequently, “several of the mililary and civilian
figures who bad planned and organized the massacres played a leading rode in carying oul
the massacres in Kigali”, Paragraph 637 alleges that oa 11 Aped, “soldiers, meluding
ciements of the Presidential Guard, and faterahiamwe rounded up a group of refupecs Jfrom
ETC] and mowved them 1o Nyanza", whers they were massacred. The summary of Witness
XAB's testimeny in the Pre-Trial Birief says that he was “1old by clements of CRAFP (hat
they had tzken part in massacres at the Ecole Technique Officielle™,

38, Although the Indictment is perhaps not as crystaliine as it could be in relation to
this event, the Chamber finds that the actice provided by the Indicimient and Pre-Trial Brici
was sulficient. Paragraph 6.37 dees not mention Pata<ommande soldiers by name, but the
reference 10 “soldiers™ includes Para-commandos. The inclusive reference to Presidential
Guard saoldiers daes not exclude Paracommande soldiers, particalarly in light of olher
paragraphs of the Indictment, including paragraph .19, which indicate clearly that the
Para-commandas were in Kigali at this time, and that they committed crimes. The reference
in the Fre-Trial Brief would have made ir clear thal the “saldiers” in paragraph 6.37 of the
Indictment included Para-commandos,

18, On the basis of the Indictment and the Presecution Pre-trial Brief, the Chamber finds
that the Defence was in a reasonable position to understand the material facts contained in
paragraph 6.37 of the Indictment and that the testimony of these witnesses is admissible.

* Ntabakuze Submissions, paras. B0-86.
* Ntabakuze Submissions, Chart of Allegations p. 13,
T, % June 2004, pp. 8i-90 (Wimess AFJy. T. 30 September 2003 pp. 90-92, T. § October 2003 pp. 59
(Witness AR).
*°T. 18 Scptember 2002, p. 55 (Alisen Des Forges), T, 16 June 20603, pp. 55-59 {Ruggiu),
¥ 3% his Motion of 2! October 2004, paras. 192-194,
: bh
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{d) Wtabakuze Ordering Killings at Kabuzwpzu Followed by Para-
commandos Loading Bodies onto Truck

15, The Chamber found that, during the testimony of Wilness DBN, the Defence failed to
raise a contemporaneous objection based on lack of notice”® Tn Kabusunzu, the witness
allegedly saw the Accused order that 2 group of three Tutsis be taken away and killed and
also observed a group of Para-commando soldiers leading approximately fifleen bodies onto
a truck in the presence of the Accused.”!

20. The Defence asserls that it made a contemporancous objection 1o Witness DBN's
teslimony about the Kabusunzu incidents and that it also challenged his testimony as 1o these
allegations in ity 98 bis Molion.** The Chamber noles that the Defence made numerous
ohjcctions during Witness DBNs testimony relating to meetings held by the Accused and ibe
events following the shooting down of President Habyanmana's plane on 6 April 1994
However, the Chamber finds no objection for lack of nolice as to these parlicular incidents,
which occurred in late April 1994, and notes 1hat the Defence questioned the witness about
these incidents on cross-examination.’ Moreover, these specific allegations were disclosed 1o
the Defence in the Prosecution’s will-say statemem for the witness on 13 December 2003, the
date upon which the Prosecution became aware of the [gurporltd iestimeony, and more than
three menths before the lestimony in late March 2004.*' The Chamber sees no justifiable
reason for failing to object to this incominating testimony unul the Defence Rule 98 bis
“otion of 21 Oectober 2004, seven months afier the witness testified. Consequently, the
Chamber finds that the burden was appropriately placed on the Defence.

21 While the Chamber rcealls that mere service of witness statements is insufficient to
provide notice to the Aceused, it notes that not only was Witness DBN's witness staterment
disclosed to the Ntabakuze Defence nearly four years before he testified bt also that a2 will-
say statement was disclosed several months before his testimony. Furthermore, as imtially
found by the Toal Chamber. the Pre-Defence Brief provided summaries of at least seven
wilnesses who dircctly conmadict the aliegation that Para-commando soldiers engaged in
¢riminal conduet,™ In light of these facts, the Chamber mamtains its orginal conclusion,
finding that the Defence bas not shown that its preparations were matenally impaired.

** The Chamber will not reassess ils admission of Witness AAA’s (estimeny since the burden of proof was not
Eta-:ed om the Accused.
! Trial Chamber Degision, section (k), paras, $2-43. Witness DBM testificd on 31 March 2004 and 1, 5, and &
April 2004,
f"' Mtabakuze Submissions, paras. 90-21 and Chart of Allegations p. 15.
** Witmess DBEN iestified on 31 March 2004 and 1, 5, and § April 2004, Sce T. | April 2004 pp. G6-6%
{Prosecution examination-in-chief), T 5 April 2004 pp. 58-65 {Mtahakuze Defence crovs-zxamination). The
Chamber also notes 1hat the Tefence's reference to paragraphs 149-150 ol jis 93 biz Motion is incorrect snd that
the Defence actuaily addressed the testmony of Wilness DBN as heing outside the scope of the Indiciment in
aragraphs 211-213.
* Exhibit D. NT 514, admitted into evidence on 5 April 2004, The Chamber notes that ‘Wimess DBN's
slarements do not mention this event, but the Prosecution explained io ils will-say statement theatl the witness First
mentioned these ncidents at Kabusunzu during his preparation to testify before the Tribung| on 13 Decemnber
2003,
* Trial Chamber Decision, para. 43, fi. 69 (Stalements of Wimesses DH-63, DH-66, 1DH-67, DH-63, LK-12,

DK-39. and DK-120).
: bh
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(e) Kabgayi 3 'fjﬂ 3

22 The Chamber held that the Defence failed to raise a contemporanecus oljection
concermng, lack of notice during Witness XXY s testimony Lhat the Accused had refugees
killed at Kabgayi Hospilal and that he sent Para-commande soldiers to reinforce fhrerahaniwve
at Gilararna, Kibuye, and Ngnmrﬁm.m

23, Inits suhmissions, the Defence argues that it did object in a timely manner through its
98 bis Motion and (hat the Prosecution therefore bears the burden of proof on this issue.’’
The Chamber disagrees, Notice of lhis material fact was conveyed 1o the Accused through the
Prosecution Pre-trial Brief, wherein the summary for Wimess XA indicated that he would
testify that the Accused told soldiers to kill Tutsis at Kabgayi Hospital.”® Moreover, Wilness
XAl had testificd to these facts before the Chamber in September 2003, and the Defence
made no objection on the record.*® Consequently, any defect in the Indictment as (o Lhe
Accused's involvement in killings at Kabgayi Hospital had been cured through the
Prosecution Pre-tfal Brief. and the Defence should have objected when Witness XXY
testified in June 2004."

24. As 1o Wilness XXY's testimony that the Accused sent Pam-commanda soldiers to
Gitarama, Kibuye, and Neororero to reinforce Interahamwe in killing Tutsis, the Chamber
considers the Defence objection in its 98 bis Motion — nearly four months Jater — untimely
insofar as the highly incriminating testimony of the witness should have led the Defence 1o
ohject on the record when he testified. As this was not done, Lhe Defence bears Lhe hurden of
proof and has not made the requisite showing of prejudice. The evidence is thereiore
admissible.

{0 Distribution of Weapons to Gasana

25.  The Chamber found that the Defence failed o raise a contemporanegus objection for
lack of notice during the testimony of Witness DCH, who allegedly observed the Accused
distribute weapons to Gasana and Mwangereza for use in an attack on Rubanpa Church.*’

26. The Defence submils that it made a timely objection through its Addendum to ns
Exclusion Motion, filed on 7 Aprl 2006.* The Chamber finds this objection insufficient in
light of the highly incriminating nature of Witness DCH’s testimony in June 2004 regarding

* Trial Chamber Decision, scetion {m), paras. 46-49. Wimess XXY testified on 10-11, 14 and 3 Junc 2004 and
1 July 2004,
¥ Ntabakuze Submissions, paras. 99-96 and Chart of allegations pp. 15-16.
*#* Prosecution Pre-trial Bricf, filed vn 21 January 2002, Anrex A, p. 140 (At Kabpgayi {Gilarama), wimess
heard Major Mubakuze, accompanied by Major Anpe Moarie, telling soldiers from his escort to use the
Intcrhamwe to kill the Tulsi at the hospital. ™). The Chamber does not deem it nccessary (o re-gvabuate the
admissibility of Witness X AT's testimony since the burden of prooT was not placed on the Accused. However,
Witness X ALt summary in the Pre-Trial Brief is relevant (o the Chamber's analysit of whether the testimany of
Witness XX on these events should be admissible,
7.8 September 2003, p. 54.
* The witness testified on 10, 11, and 30 June 2004 and ! July 2004,
4 'rig] Chamber Decision, section (o), paras, $2-56. Witness DCH testified on 18, 22-25, 25-30 June 2004. The
Chamber will not reasscss its findings as to Wimesses XAB, DB, XAP, XA, and XAl as the burden of proof
was not placed on the Accused, The Chamber placed the burden of proof on the Defence in conncction with
allepations by Witness DCH that the Accused distributed weapons to Maga and Gasana. The Chamber found
that the Defence discharged its burden in relation the first evenl but not the second.
Lh
3

 Nighakwze Submissions, para. 101 and Chan of Allegations p. 16,
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this incident. The Defence should have objected to this evidence earlier and thus bears the
burden of proof. It has failed to demonstratc that it did not have reasonabic notice of the
allegations ot that its preparations were materially impared. Consequently, the evidence is
admissible.

(i} Cummulative Effect of Cured Defects in the Indictment

27. The Chamber will now look at the totality of cured defects in the lndichnﬁnt 12
determine their cumulative effect on the Aceused’s ability Lo prepare his defence.”™ The
Appeals Chamber found:

Zh. The Appeals Chamber zgrecs that when the indictment suffers from numerous
delects, there may still be a risk of prejudice (o the accused even if the defects are Mund
o be cured by post-indictment submissions. [n panicular, the accunulation of a large
nurnber of matertal facts not pled in the indictment reduces Lthe claricy and relevancy of
that indictment, which may have an impact on the ability of the accused to know the case
he or she has o mect for purposes of preparing an adequate defence. Further, while the
addition of a few marerial facts may not prejudice Lhe Diefence in the preparation of Hs
case, the addition of numercus mateeial facts jncreases the risk of prejudice as the
Defence may Rot have sufficient time and resources (o investigate properly all the new
materia] Facts. Thus, where a Trial Chamber considers that a2 defective indictment has
bean subsequently cured by the VFrosecution, it should further consider whether the extent
of the defects in the indictment materially prejudice an accused's righe to a fair trial by
hindering the prepacation of a proper defence. The Appeals Chamber fings that the Trial
Chamber failed to do so n the Impugned Decision and therefore, inswructs the Trial
Chamber to reconsider the Impugned Decision on this basis,

28 The Defence asserts that 75% of the allegations against the Accused fail outside the
Indictment and have consequenily lelt the Defence yuessing at the evidence it had to meet
until the close of the Prosecution case ™ [l argues that “no remedy short of exclusion can
restore the Accuscd to the position he should have been in had the Prosecution done what it
should have done in the first place ..."* The Chamber does not agree with the Defence (hat
75% of the allegations against the Accused are qutside the scope of the Indictment.

29, As stated by the Appeals Chamber, faimess is crucial in determining whether the
Defence has heen materially prejudiced in preparing its case. The question is whether the
Accused was in a position to know and understand the allegations against him such that he
could prepare a proper defence. The Chamber must determine, in particular, whether a large
number of material facts were not pled in the Indictment and whether these defeets, even if
subsequently cured, prejudiced the Accused’s right to a fair trial *® i

"1 Subsequent to the Tria] Chamber Decision, the Appeals Chamber rendered judgment in te NMagerura ef af.
case and held that the Chamber has an obligation to determine whether a vagoe provision in the [ndictment has
been cured by timely, clear, and consisient information from the Prosecotion. Magerwra of of, Judgment (AC),
7 July 2006, para. 65. The Chamber implicitly did so in making s findings on the impugned evidence, whersin
it hetd that defecis had not been curcd by proper potice in thres instances, Trial Chamber Decision, paras. 31,
54-55, 0.

4 Ntabakuze Submissions, paras. 16-19, 22-24, 13, The Defance arrives at the number of 75% through its Chart
of Allegations, which purporiediy contains all allegations against the Accused. The Defence argues that B3
allegations have been made against the Accused and that 63 of these allepations fall oulside the scope of the
Indictmenl and have required curing by the Prosecution,

** Nizbakuze Submissicas, para. 37

** Appeals Chamber Decision. paras. 26, 30 (referencing Kuprefkic et of. Appeals Chamber Tudgement).
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30 The Chamber recalls that the Prosecution liled the Sepporting Matenial on 3 August
1998 and the Amended Indictment on 13 August 1999, Tral proceedings began on 2 Apnl
2002 and were then suspended untl Scptember 2002 Although thirry-two wial days were
held during 2002, the trial did not build real momentum until proceedings resumed belore
Trial Chamber I in June 2003, The Prosecution closed its case on 14 Qctober 2004, after
presenting 82 wimesses. The Defence thereafier commenced its case on 11 Apni 2005 and
finished on 18 January 2007, alter offering testimony by 160 wimesses.

3. Inten of the sixteen categories of challenged evidence, notice was provided through
the Indictment; the Supporting Material; the Prosecution Pre-uial Brief, {iled on 21 January
2002 apdfor the Prosecution’s opening statement on 2 April 2002, * The Chamber {inds that
any cunng of deftels in the Indictment throngh notice of new malterial facts which ocewrred
prior to or a! the commencement of trial was sufficient to inform the Accused of the
allegations apainst him such that he could prepare a proper defence. This cccurred three and a
half years before the Defence would even begin presentation of its case. During the course of
the Prosecution case, three olher calegories of evidence were found 1o have heen cured
through motions addrcssmg me:}scd Prosceution witnesses and through an adjoumment to
allow the Defence to prepare.”” Two categories were found either not to constitute new
material Tacts of to be issues of refevance and not claims of lack of notice by the Defence.”
The f{ina! category of challenged evidence was found to be cured through disclosures
sufficiently in advance of the witness’ testimony.’ 30

32 Consequently, the Chamber finds that the number of alieged deficiencies in the
indictment and the timing and means by which they were cured — most ofien welf in advance
of trial and ycars before the Defence began the preseniation of its case - did not render the
tnal unfair and did not materially prejudice the Accused. The Chamber reiterates that the
admisston of evidence is not to be confused with the ultimate weight 10 be aceorded to the
evidence. ™!

FOR THE ATROVE REASONS, THE CHAMBER
AFFIRMS iL5 decision of 29 June 2006,

Arusha, 17 .."apr;l 2007

Crik Mase Jai Ram Keddy Sergei Alekseevich Egorov
Presiding Judge Juﬁgh“ " Judge
Iimlﬁf"iﬁe T '; 8

N

+ Thesc calegories are scctions (a)-(e), (-0, {o1), arl.d (o3-{n} of the Trial Chamber Decision,

Thesr: cale gnncs arc sections {g)-(h) and {1} of the Trial Chamber Decision.

“* These cmegones are sections (1) and (n) of the Trial Chamber Decision.

* This category is section (kY of the Trial Chamber Desisiun.

| Mpiramaswhuko, Decision on Pauling Nyiramasuhoko's Appeal on the Admissibiliny of Evidence (AC). 4

Octnber 2004, patas, 6-7, See alve Bupnsora ¢f al . Decision on Ntabekuze Maotions 1 Admit Documents Under
Rule 92 biz {TC), 12 April 2007, para, 9; Sagosora ef al , Decision on Bagosora Motion w Exclude Fhotocopies
of Agenda {TC), 11 April 2007, para, 6.
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