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INTRODUCTION
1. The original Indictment against Miche] Bagaragarza was conlirmed by Judge Sergel

Alekseevich FEgorov on 28 July 20035 and charged Mr. Bagaragaza with conspiracy 1o cnmmﬂ
eenocide, genocide, and alternatively, complicity in genocide (“genocide counts”).!
Bagaragaza made an initial appearance before the Tribunal on 16 Aubu:ﬂ 2005, whcre ha.
pleaded not guilty 1o all counts.

2. On [5 February 20066, the Prosecution roquested referral of the original Indictment
against Mr. Bagaragaza (o the Kinpdom of Norway pursuant ta Ruie 11 45 of the Rules of
Procedure and Evidence. Trial Chamber [II, cemposed of Judges Dennis C. M. Dyron,
presiding, Jai Ram Reddy and Joseph Asoka Nihal de Silva, denied the request on the ground
hat Norway did not have jurisdiction over the crimes alleged in the original [ndictrment
against the Accused.” The Appeals Chamber upheld this decision.”

3 On | November 2006, the Prosecution sought leave to amend the I[ndictment,
principally by adding a fourth count against Mr. Bagaragiza pursuant to Artucle 4 of the
Tribunal’s Statute for Kitline and causing violence to health and physical or mental well-being
as 2 serious vielation of Anicle 3 common to the Geneva Conventions of 194% and Additional
Protocol 11 of 1977 (“war crimes™). The Defence did not object 1o the additon of the charge,
as long as the war critnes count was charged only in the altemnative to the genocide counts.
The Prosecution amended its request accordingly. Trial Chamber 11, composcd of Judges
Khalida Rachid Khan, presiding, Inés M. Weinberg de Roca and Dennis C. M. Byron, granted
the Prosecution request on 30 November 2006 Mr. Baparagaza made a futther appearance
on 1 December 2006, where he pleaded not guilty to the added war crimes count.

4. The Amended [ndictment alleges, inter affo, that: Mr. Baparagaza planned with others
the extermination of all members of the Tutsi population because of their association with the
RPF; he provided [inancial assistance to the feterghumwe, agrecd to raise funds for the
Interafiamwe, and supporied the idea of them receiving paramilitary training; he ordered the
employees of the Rubava tea faclory to provide fuel to the foerahagriwe und the Presidential
Guard as they were an their way (o attack and Kill hundreds of Tutsi at Keshe Hill; he ordered
one of his drivers friam Nyabihu tea factory to transpont the fnrerahamwe 0 Rubaya for
another attack, one of his subordinates recruiled military reservists as empivyees, and
proviged military training. arms and ammunition to other employecs of the Rubaya tea
factory.

A On 12 December 2006, the Prosecution submitted a Reguest for refermmal of the
Amended Indictment to the Kingdom of the Netherlands ® Pursant to Ruje [T Aiv {A} of the
Rules of Procedure and Evidence, the President ol the Tribunal designated Troal Chamber 12

! Indictment, filed 28 July 2005; "Decision on Copfipmation of an Indiclinent against Michet Pagaragaza™, 28
July 20085 i

* Decisinn on the Frosccution Motion for Keferral to the Kingdom of Norway (FC), 19 May 2006,

¥ Decision on Rule T1 bis Appeal (ACY 30 August 2006,

* Decision on the Prosecutor's Application for Leave to Amend the Indictment, 30 November 2004,

1 Progecutor's Bequest for Referral of the Indictment to Anether Court™, 12 Decenber 2006 (the “Prosecution
Rroyguest™).
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composed of Judges Khalida Rachid Khan, presiding, Sergei Alekseevich Egoroy and Inex M.
Weinberg de Roca, to decide the Prosecution ]-h:-::_p.lest.'S On 18 December 2006, the Detence
respended to the Prosecution Request.” The Prosecution replied on 2| Decernber 2006,

6. On 31 January 2007 the Chamber invited the parties and the Kingdom of the
Netherlands to provide it with further submissions regarding certain specified issues.” On 14
February 2007, the Prosecution filed a submission mforming the Chamber that it was relying
on the submissions contained in its original request for referral.’ On 15 February 2007, the
Nethertands fiied its submissions in response to the Chamber's request.’’ On 21 February
2007, the Prosecution” and the Defence' filked submissions in response 10 the Netherlands,
On 2 Mareh 2007, the Netheclands filed an Application to provide additional information as
Amicwy Curioe pursuant to Ruk: 74."

7. The submissions of the Defence and of ihe Netherlands in response to the 31 January
2007 Order raised cenain issues regarding the jurisdiction of the Netherlands to prosecute
genocide allegedly commitied by 2 non-national outside the temritory of the Netherlands in
1994, The Chamber issued a Second Order for further subimissions on 6 March 2007, in which
it afso granted the Netherlands' Application 10 provide additional information as Admicus
Curige.” The Netherlands filed fixther submissions and documents in response to the Second
Order on 21 March 2007.'® The Defence filed responsive submissions tn Lhe Netherlands on
26 March 2007."

*® Designaticn of Tral Chamber under Rule 11 iy { President), 13 December 2006,

P uDefence Response o *Prosecutor's Request for Referral of the Indictment to Anather Coun™, 18 Decembur
2CHMS.

¥ Prosecuear's Reply 1o the Defence Responge o the Prosecutor’s Request Tor Beferral of the indictroent o
Another Coun”, 21 December 2006.

* Order for Furthtr Submissions Concerning the Request for Referral of the Indictinent (o the Kingdam of the
Wetherlands, 31 January 2007 (the “3] January 2007 Order™).

" wprosecutor’s Further Subnussions in Responsc to Trial Chamber's Order for Fonbier Submissions conceming
the Request for Referral of the Indictment to the Kingdom oF the Netherlands™, 14 February 2007

" “Cubmission by the Kingdom of the Metherlands pursuant to the Order of the Trial Chamber for Furlher
Submissions Concerning the Regquest for Referral of the Indicimend (o the Kingdom of the Netherlands en 31
January 20077, 15 February 2007 {the “Submissions of the Kingdom of the Metheriands of 13 Febraary 2007

" wprasecutor's Responsive Subimissions Parsuant to Trial Chamber s Order for Further Submissions coneuming
the Request for Referral of the Indicuiment 10 the Kingdom of the Netherlands™, 21 February 2047,

U Defence Response to Submission by the Kingdom of the Muetherlands Pursuant o the Order of the Unal
Chamber for Further Submissives Concerning the Request for Referral of the Indictment 1o the Kingdomn of tha
Metherlands uf 31 Jenary 20077, 21 February 2007,

WA pphication o Mite an dxefcies Ceveae Briel According (0 Rule 74 of the Rules of Procedure and Evidence on
behall of tke Kingdont of the Netherlands and proposed Amicus Ceras bricd™, 2 8larch 2007 (he “Noiherfnds”
Application), '

" Secand Order for Further Submissions Concerning the Request for iefema of the Tndictiment w the Kingdom
ol the Netherlands., 6 March 2007 (the “Second Oeder™

18 wgubmission by the Kiagdon of the Netherands pursvant e the Sceond Order of the Trisl Chanher For
Further Submissions Concerning the Heyues far Refieral of the Indicument 1a the Kingdor of the Metherlands
of 6 larch 20077, 27 March 2007 [(ihe "Submisaens of the Kingdam of the Netherlands Pocsaant o the Second
Order™),

" "Defence Response to Submission by the Kingdom of the Metherlands Pursvant to the Scoond Order of the
Trial CThamber for Further Submissions Concerning the Request for Refereral of the Indictiment to the Kingdom
of the Metherlands of & March 20077, 26 March 2007, In its Seceopd Order for Fopher Subaussions dawed 6

The Progecutor v, Miche! Dagar greca, Case Wo. ICTTE-2H003-80-1 15 3G
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DISCUSS1ION
E. Pursuant to Rule 11 Ais, there are thres requirements that must be met befiore a

Chamber can order referral: (i) the referral State must have jurisdiction, and be willing and
adequately preparcd to accept the case; (i) the Chamber must be satisfied that the Accused
will receive a lair trial in the courts of the referral State; and (iii} the Chamber must be
‘satisficd that the death penalty will not be imposed or carried out. ‘The partics hawe raised
other issues in their submissions.'

A Jurisdiction, Wiltlingrness and Preparedness of the Netherlands

9. A confirmed indictment may be referred Lo a State (i) in whose territory the crime was
commitied, or {ii) in which the accused was arrested, or (i) which has jurisdiction and is
willing and adequately prepared to accept the referral.’® Mr. Bagaragaza's alleged crimes
were not committed in the Netherlands, and he was not amrested in the Netherlands, so Mr.
Daparagaza’s case may only be referred if the Nethertands has jurisdiction and is willing and
adeguately preparcd to accept the case.

1. The Note Verbale of Lthe Wetherlands, dated 11 December 2006, which 15 anaexed 1o
the Prosecmor’s origina) Request for refemal, clearly exgmsscs the willingness of ihe
Netherlands to accept refemral and prosecute Mr, Dagaragaza.”

11.  According 1o the Appeals Chamber, “[ijn assessing whether a State is competent
within the meaning of Rule 1] &is to aceept one of the Tribunal’s cases, a designated Trial
Chamber mmust censider whether it has a legal Framework which criminalizes the alleged
conduet of the accused and provides an adequate penalty structure™ ' The ‘Tribunal only bas
autherity to refor cases where the State “will charge and convict [or acquit] enly for those

inernational crimes listed in ils Statute” as opposed 0 “ordinary crimes™ such as homicide. ™

12, The Netherlands submits that it has jurisdiction to try Mr. Dagaragaza on the charges
in the Amended Indictment. The relevant Dutch legislation inciudes the War Crimes Act of
1952 and the Genocide Convention Implementation Act of 1964.2

- —_—_——————— —_—

blarch 2007, the Trial Chamber did not iovite the padies 1o respond 1o the Netherfands ' subwmissions.
Nonethelsss, the Chanber wil congider the Defepee submissions jn the interests of justice,

" 1 referval is pranted the Delence requests that the Chamber inplement o candition that the Accused be safely
and permancntly relocated cuntside the Aftican conlinenl atter the completion of kis trial, and, il convicied, his
cemtence. As the Prosecution properly poles, this is no1 a matter which can be dealt with in the context of an
order crteree urder Rule 11 Ms. The Presecution has also raised the issue of witness protuction, This bswes will
b dealt with below,

* Rule L1 hiy (&) of the 1ules of Procedure and Evidenee,

M etter from (he Bovhassy of the Kingdom of the Metherdands, 11 December 2006 (attached as Lxhibit 3 to dhe
Proseoulion Request). "

B Proseciior v Bagarawasa, Case Mo, ICTR-05-86-AR1 L Bis, Derision on Rube 1] By Appeal {AC), 30 August
26, para. 9.

14, para. 16

' In 2003, the Methedands adopted the International Crimes Act, which supersedes both the Genocide
Convention Tmplementation Act of 1964 and the Wer Crines Act of 1952, Nonethytess, the ietherlands submils

The Provecaaen v, Miche! Progerrerere, Case Mo, [CTR-2005-86-1 Hax 413
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{1} War Crimes

13. The Duich War Crimes Act of 1932 codifies into Dutch criminal law serious
violations of Anicle 3 Common to the Geneva Conventions and Additional Protocol 1T of
1977. The Netherlands explains that it has “{secondary} universal jurisdiction” to try
individuals for war crimes comemibed gutside the Netherlands m 1994 when the accused is
either {i) a Dutch nanonal; or {ii} is present on Dutch territory. Mr. Bagamagaza 15 presently
detzined in the Netherlands as the result of an agreement between the ICTR and the
gavernment of the Netherlands, In this agreement, the Netherlands waives its right to exercise
criminal jurisdiction over Mr. Bagaragaza. If Mr. Bagarapaza’'s case is referred to Dutch
authorities then this waiver will be voided, and the Netherlands will have jurisdiction to
prosecute Mr. Bagaragaza's alleged oriminal conduct as a result of his presence in the
Netheriands. According to thelr submissions, the Netherlands have previously prosecuted,
convicted, and semtenced Lhree non-nationals for war crimes and tortume on lhc hagis of their
presence on Dutch 1¢rrllur;.r .

4. Under Dutch ctiminal law, the penalties for conviction for war crimes range from a
tine to life imprisonment depending on the severity of the crimes. Where the criminal act,
imter adip, results m dearh or serinous bodily harm, involves violence with “combined forees™,
ar it “the expression of a policy of systematical (sic) terror or unlawful action against the
entire. population of against a specific group of that population”, then a “term of life
imprisonment or a term of twenty years or a fine of the fiRh eategory shall be imposed”.*”

15,  ©On the basis of these submissions, the Chamber finds that the Netherlands has an
adequate fepal framework crintinalizing the alleged war crimes of Mr. Bagaragaza and
providing for an adequate penalty structure.

{ii) Crenocide

16. The Duich Genocide Convention Implementation Act of {954 incorporates the 1948
Genocide Convention inte Dutch criminal law. The Netherlands submilts that under Lhe
Cienocide !Implememtation Act and the Duich Criminal Cade, the Netherlands bas jurisdiction
tor try individuals for violalions committed outside the Netherlands in 1994 3t (i} the accused 15
a Dutch national; or (10 the case is transferred to the NMetherlands from another jurisdiction in
conformity with Anicle 4a of the Dutch Criminal Code,

17, Mr. Bagaragaza is not 4 national of the Wetherlands, so purisdicnign over the genoide
allegations will depend on the application of Aricle 4a of the Dutch Criminal Code to the
refermal, Article 4a siates rhat Ythe Dutch crimingl lawe is applicable (& anyene against whom

that the Interpationai Crimes Act of 2003 cannot ke applied retroaclively to provide jurisdiciion over the acts of
the Avcuzed,

* Submissions of the Kingdom of the Metherlands of 15 Febraary 2007, para. 4.4 (citing Rechibank Rotrerdam
{[(Msirict Court Roterdam), 7 April 1994 inumber 10700005003}, Gerechisof* s Gravenhage (Cournl of Appeal of
The Hague), 29 Jannary 2007 {Rolnummer: 22-006131.05); Gerechishof s Gravenbage (Count ol Appeals of The
flaguey, 29 Januery 2007 [Rolrumemer 22-0061 32-057).

* Bee if , para. 4.1.

The Frosecutor v Michel fagoropeed, Case Wo, JOTR-2005-86-11his 513
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prosceution has been transferred from a foreign State to the Netherlands on the basis of a
treaty from which the power of the Netheriands to prosecute follows™.

{a) Transfer from a Foreign State

18.  The Netherlands submits that a United Nations international criminal tribunal with

- primary Jurisdiction such as this Tribunal qualifics as a “foreign state™ for the purposes of
Article 4a of the Dutch Criminal Code. The Defence questions whether the ICTIRR ¢ould be
considered a “foreign state” for 1he purposes of Aricle 4a, submitiing that the legislative
history of Anicle 4a docs not suppon such a view.

19,  The Wetherlands acknowledges that the issue of accepting ransfer of criminal cases

from international tribunals is a recent phenomenon and (s therefore unsettled in its law.
Monetheless, it emphasizes the imperance placed on cooperation with the ICTR and ICTY

under Dutch law, and argucs that “an interpretation which would exclude the ICTR from the .
defnition of foreign state would run contrary to past and current views on the importance of
cooperation with the JCTR™.*® As suppon for its position, it peints to Anticle 2. paragraph 2 of e
the ICTR Implementation Law which imcorporates by reference Articles 3 1o 18 of the ICTY s
Implementation Law.” Aricle 9 of the [CTY Implementation Law states, “Requests by the

Tribunal for any form whatsocver of legal assistance addressed 10 the police or any judiciai

body, named or otherwise, are to be complied with wherever possible™?® The Netherlands

submits that it “belicves it imporant 1o bhelp w cxtend intemational case law on grave

breaches of the most fundamental norms of international humanilarian law, such as genocide,

crimes against humanity and war crimes™. ™ : v

20, The Defence responds that under Dutch criminal faw the Criminal Code is to be
interpreted strictly, especially where 2 more expansive interpretation would be prejudicial w
ihe accused. The Defence also argues that the Europran Court of Human Righls. interpreting
Article 7 of the European Conventlion (which provides for the principle of legality) has ruled
that “the criminal lasv must not be extensively construcd o an accuscd's detriment, for
instance by analogy”™.?" The Defence acknowledges that “there will always be a need for
adaptation 10 changing circumstances” and that "Article 7 cannot be read as vutlawing the
gradual claritication of the rules of eriminal liability through judicial interprelation [rom case
te case, provided that the resultant development is consistent with the essence of the offence

* Submissions of the Kingdutn of the Netherlands Pursirant to the Second Order, para. 15,

T act of 18 December 1997 Containing Frovisions Relating to the Lstahlishment of the International Tribunal

for the Prosceution of FPersens Responsible for Genocide and thher $erious Violations of lnpternational

Humanitazian Law Committed in the Cerritory of Rwanda and Rwandao citizens Respoasible Tor Lrenocide and

Cther Such Yielavens Comnitted in the Territory of Neighbouring States, between 1 Januwary 1994 and 31

Drecemnber 19694,

™ Act of 21 April 1994 Containing Provisions Relating fo the Establishment of the Internatianal ‘I'ribunal for the

Prosecution of Persons Hesponsible for Serions Viglatons of Imemational Humanitarian Law Committed in the

Territery of the Formet Yaegoslavia Since 1991,

 Memorandum froom Lhe Minister of Justice and the Minister of Forcign Aftairs i response fo the report of the
i house of Representatives’ Fermanent Commilies on Justice concerning the Act of 18 December 1997 (“Nora

naar aanleiding van het verslpg'™,

Werg v Uniled Femgdom, ECHIR, 22 November 19935, N1 1997, 1,

The Prasecitor v Micke! Bagaragara, Case No. IUTR-2005-B6-11 Bir 613
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and could reasonably be foresgen”,”’ but argues that interpreting Article 4a of the Dutch
Criminal Code to include the ICTR as a “foreign state™ could not reasonably be foreseen by
the accused. Thus, the Defence suggests that the phrase *“transferred from a foreign State” in
Amicle 4a must be applied only to States, and not international tribunals.

21, Moreover, the Defence sugpests that the ICTR and ICTY Implementation Laws relicd
--upen by the Metherlands have to do with cooperation and the provision of legal assistance to -
the ICTR, and are pot relevant 1o the issue of jurisdiction.

22.  Alfthough the issue remains unsettled in Dutch Law and is ultimately an issue for a
competent court of the Netherlands, the Chamber is satisfied that the Tribunal will be
considered a “forcign state™ for the purpuses of Article 4a of the Duich Criminal Code. In
addition 1o the reasons offered by the Netherlands, the Chamber notes that it is an estabhished
principle of international faw that boih the United Nations and States are “subjecis of
intemational law and capable of possessing intemational rights and duties™.>

(Bt Treany from which the Fower fo Prosecuse Follows

23, The Netherlands submits that the 1948 Genocide Convention is a trealy from which
the power of the Netherlands to prosecute follows tor the purposes of Afticle 4a of the Dutch
Crimimal Code. Despite the plain language of Anicle VT of the Genocide Converntion limiting
trials to 4 “competent tribunat of the State in the territory of which the acl was commiited, or
by such internationat penal tribunal as may have jurisdiction with respect to those Contracting
Parties which shall have accepled its jurisdiction”, the Netherlands suggests that the 1948
Genocide Convention must be read as inlerpreted by the International Count of Justice (*1C)7)
in [99¢, in which it ruled that the “Tights and obligations enshrined by the [Genocide]
Convention are rights amd obligations erge ommes” and “that the obligation each State thus
has to prevent and Lo pumish the ¢rime of genocide is nol ternitorially [imited by the
Convention”.** '

29.  Altematively, the Netherlands notes (1) the [CTR was established by the Security
Council acting pursuant to Chapter VII of the Charter of the United Mations, (i) the
Netherlands (s a parly to the United MNations Charter, and (iii) that other legal instruments,
specitically Security Council Resolution 953 {1994) and Article 28 of the ICTR Statute oblipe
State partigs o the United Wations Charter to cooperate with the Tribunal, and submits that
this combination of fuctors renders the United Nations Charter a treaty from which the power
10 prosecute follows as required by Amnicle 4a of the Duch Criminal Code.

Y e

12 Reparedion for fnierwes Suffved in ohe Service of the Unired Sovfons, Advisory Opinton ol 11 April 1944,
(o9 1C) Rep, 174 at 11, sew wivo Inderpretanion of the Agreckent of 23 Mareh 930 bepween the WHOY and
Eavpd, Advizory Opinion of 20 Decembeyr 1984, (19807 1CT Rep, 73 a0 84-00; £3F, Pravecutor o Bwamaiicka,
Case Mo, JCTHR-08-430-T, Decision oo Appropriate Remedy, 31 January 2007, para. 4% {finding the [CTR 1o be
& speeial subsidiary vegan of the Uniled Nalions Scewrity Council possessing the inlermational duty to respueat
senerally accepted nterrstiona) buman rights norms). '

Y Case concerning application of the Comnvention on the Precention and Punichment af the Crime of Gerocide
fRasmia-fferzegoving v. Fugosfevia), Preliminary Objretioms, Judgemem, 11 July 1956, para. 30 ("t July 19960
Judgement™).

The Prosecudor v. Micke! Bogrragme, Cise No. [CTR-2005-88-11 64 13
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25, Annexed to the Netherlands® 21 March 2007 submissions is the decision of a Dutch
investigalive judge at the District Court of The Hague declining to institute a preliminary
judicial investigation into genocide allegations against a Rwandan asylum-secker because the
investigative judee determined that the Netherlands did not have jurisdiction over genocide,
In reaching this conclusion, the investigative judge, applying Anicle 4a of the Dutch Criminal
Code, rejected the Public Prosceutor’s assermion that the Genocide Convention of 1948 was a
- = - —{reaty from which the power of the Netherlands to prosecute follows because Artticle Wi of the
Genocide Convention limited prosecution (o competent tribunals of the State in the territory in
which the act was committed, ot by an international tribunal.*® The investigative judge did not
refer to the L1 July 14996 1C] Judgemcnt rejecting any territorial limitation on every States®
ergo omnes obligation o prevent and punish genocide; it is not clear whether the Public
Prosecutor raised this argument to the investigative judge,

26.  The investigative judge did, however, accept the Mublic Prosccutor’s argument that the
United Nations Charter, when read in conjunction with the Statute of the ICTR, and Security
Council Resolution 1503 {2003), was a reeaty trom which the power of the Netherlands to
prosecute followed for the purposcs of Article 4a of the Dutch Criminal Code. The Public
Proscoutor reasoned that Resolution 1503 (20033} authorized transfcrs, and, read in
conjunction with the legal cooperation provisions of the ICTR Statute as applicable to all
State Pamies to the United Natgans Chaner, provided the power 19 proscoute. Although the
mnvestigative judge accepted this reasoning, she declined to order a preliminary judicial
investigation of genocide because the individual accused in question was not explicitly
mentioned in the most recent Completion Strategy of the ICTR, and, as such, she concluded
that the transfer of his case was not part of the Completion Strategy. The Prosecution Service
has appealed the investigative judge's decision,

27.  The Metherlands submits that because Mr. Bagaragaza's case way included in the most
recent Completion Stratcgy, the reasoning of the Public Prosecutor’s submissions and the
investigative judge’s decision described above provides another basis for considering the
United Nations Charter, when read in conjunction with other legal instruments, specifically
the ICTR Suatute and Security Council Resolution 1503 (2005}, & reaty from which the power
of the Metherlands 1o prosecute genocide follows bor the pumoses of Adicle 4a of the Dutch

Crimningl Code,

28.  The Chamber is not the competent aulhority to make a binding determination as (o
which treaty referred to above is a treaty from which the power to prosecute genocide tollows
for the purposes of Article 4a of the Duteh Criminal Code. That 15 2 matier for 2 coun of the
Melherlands. The Chamber must, however, be satisfied that such a treaty exists. The Chamber
15 salisfied that the Genocide Convention of 1948, as imterpreted by the ICHin s 11 July 1996
Judgemem referenced above, and the Unjted Nations Charler read in conjunction with the
ICTR Statute and relevant Sccurity Council Resolutions are trouties trom which the power (o
prosecute genncide follows far the purposes of Article 4a of the Dutch Criminal Code,

* Decision of the Investigative Tudge in Criminal Matlers of the Districy Court of ‘The Hague ou the Order of the
Public Prosecutgr of 5 January 2007 to [nstitme 3 Preliminary fodicial [nvestigation Agains the Syspect. 11
January 2007,

The Progecator v. Miche! Bogarageea, Case Na, JCTR-2005-86-1 1 gi13
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29,  Tuming to punishment, Article | of the Genacide Convention Implementation Act
states that “thesc crimes ... shall be punished with a term of life imprisunment or a term of
twenty vears or a fine of the fitth catepory™.

30. . The Chamber is satisfied that an adeguate legal framework eriminalizing the alleged
conduct of the Accused and providing for punishment exists. Moreover, the Chamber notes
that Rules L S (D3¥ivy-and. |1 B (F) senve as a potential remedy. in the ¢vent that a
competent courl of the thher]ands determines thal it does not have jurisdiclion to prosecule
Mr. Bagaragaza for genomde Rule |1 dis (D)iv) provides for monioring of referred
procecdings, and Rule 11 Ais (F) empowers the Chamber to revoke referral at the reguest of
the Prosecutot.

B, Non-Imposition of the Deatht Penalty

31, According to Rule 11 &is (C), the Chamber must satisfy itself that “the death penalty
will nat be imposed or carried cut”. The Cﬂnstuutmn of the Netherlands prohibits the death

penalty. Moregver, the Netherlands has ratified the 13™ Protocol to the European Convention
nn Humap Rights on the abolishment of the death penalty in all circumstances. The Chamber |

is therefore satisfied (hat the death penally will not be imposed or carried out if the case is
referred 1o the Netherlands.

N Fair Trial

.32, Rule 11 bis (C) also obligales the Chamber to satisfy iwself that “the accused will
receive a fair tyial in the cours of the State concemed™. The MNetherlands submits that
international treaties ace an important source of Dutch faw on criminal procedures. Anticle ﬁ
of the European Convention on Human Rights and Fundamental Freedoms (ECH RY® an

B O, Prosecutor v, Sarkovic, Case No. I'T-26.23/2-FT, Ihecision on Retirral of Case under Bole 11 2 {1TC),
17 May 2003, para, 93,
* Article 6 of the ECTIR, entitlod Right to a Fair Trial, states:

1. ln the determination of his civil ights and obligations oF of any criminal change against him, everyvone
is ertitled to & fair apd public hearing withio a reascoable tine by an independent and aupanial tribunal
cutablished by law. Judgment shall be pronounced publicly but the press and public may be excluded
frorn abl ar part of the trial in the interests of morals, public erder or nativnal secarity in a demeuratic
sociely, where the interests of juveniles or the protection of the private life of 1he pnies 5o requre, or
to the extent sidcthy necessary in the opinion of the court in special ciroumstances where publicity
would prejudice the interests of justice,

2, Everyone charged with a critninal offeace shatl be prosumed innogent wotil proved guilly acsording o
law.
1. Evervone charged with 2 erigninud offenee has the following minimuom rights:

a, to be informed promptly, in a language which he understands and in detail, of the
nature and cause of the accusanion against him;

. tor have adequate time and facilities for the preparation of his defence,

<. tar defend himselF in person or through legel assistance of his own choosing or, il be
has not sufficieod means o pay for legal assistance, to be given it free when the
inlerests of justice sG require,

d. to examine or have examined witnesses against him and to obtain the atendance and
cxaminalion of witnesses on his behalf under the same conditions as wifnesses against
fim;

Thee Pragecutor v Michel Bagaragae, Case Wo, ICVR-2005-86- | §bir 9:13
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Anicle 14 of the [nternational Covenant on Civil and Political Rights (ICCPR)? are the
guiding principles for Dutch criminal procedure concerning the rights of the accused. The
relevant provisions in the ECHR and the [CCPR are substantially similar to the rights
enshrined in Article 20 of the ICTR $tatute,*

T to have the free assistance of am-imerpreler i tre cannot understend-or speak Lhe
language wsed in gourt,
7 Anicle 14 of the ICCPR states:

1. Al persons shall be equal before the courts and trburals. b the datennination of any criminal charge
against him, or of his tights and obligations in a suit 2t law, everyone shall be entided ro a fair and
public hearing by a competent, iadependen and impartial tribonal established by law. The press and the
public tnay be excluded from all or part of a tial for reasons of meraly, public order (ordre public) or
naticnal security in a democratic society, or when the interest of the private lives of the panies so
requirts, or io the extent sirictly necessary in the opinfon of the court in special circumstances where
publicity would prejudice the imerests of justice; bul any judgement rendered in a2 criminal case orina
suit at law shall be made public except where Ui inferest of juventle persons otherwlse requires or the
proceedings concetn matrimonizl disputes or the guardianship of children.

2. Evetyene charged with & criminal offence shall have the right to b2 presumed innocent antil proved
guilly according to law.

3. 11 the detenmination of any criminal charge against hitm, everyone shall be entitled to the folluwing
minimum guarantees, in full equality:

fa) To be informed prompuly and in detail in a language which be understands ol ihe natune
and cause of the charge against him;

(k) To have adequate time and facilities for the preparation of his defence and 1o communicats
with counse| o Ris own chinosing;

{c) To be ried withowt undue delay;

{d) To be tried in his presence, and 1o defend bimself in person ar through legal assistanee of
his awn cheosing; to be infonned, if he does not have legal assistance, of (his right; and w
bave legal assislance assigned to him, in any casc whers 1he interests of justice s royuire, and
without payrrent by Birm in 2Ry swech case H he dpes pot have sufficient means e0 pay for it

{e) To examing, or have examined, the witnecses against him and 10 obiain the atiendance and
examinaiion of wilnesses on his behalf under the same conditions as witnesses against him:

{03 Lo have the froe assistance of an interproier if he canool understand or speak the Tanguap:
uzed in cour;

{g} Wot in be compelled Lo teslify against himself or to confiess fpuilt,

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and ihe

desirability of promoting their rebabilitation,

5. Fveryone convicted of 2 crime shall have the right 1o kit conviction and sentence being reviewed by a
higher tribupal according to law.

6 When g person has by a final decision been convietsd of a criminal offence and when subsequemly his
conviction has been reversed or he has been pardoned on the grounl that a new or newly discovered
fact shows conclusively that there has been 3 muscamiage of Justice, (he person whe bas suffered
punishment as # tesalt of such copviciion shall be compensaed acconling to faw, uless it is proved
that the pon-disclosere of the unknown Bl 1o dme is wholly or parily wi{ributable e bim.

7. Mo oneshall be livkle to be tvied or punished again for zn oflence for which he has already been finally
cunvicted or acquitted in acourdance with the law aod penal procedurg of cach ¢ountry,

¥ Asticte 20 of the KYIR Statute, catitled Rights of the Accused, states:

1. All persons shall be cqual betore the Tnlernationa] Tobunal tor Rwanda.

2. In the determimation of charges spaingst him of her, the accused shall be entitled tu 2 Fair and public
hearing, subjeet fu Aricle 21 of the Sratute,

3. The accused shall be prasumted ipnocent wnii] proven guilty accarding ta the provisionls of the prescr
Statute.

4. It the determination of any charge against the accused pursuant to the present Statute, the accused shall
be entitled o the following minimum goarariees, in full equality:

Ta Progecuter v, Michel Nagargrora, Case Mo, TETR-2005-Ré6-1 L 1013
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33 In irs original submission, the Prosreution noted that “the taking of witness testimony
i, Duteh trials is done in a non-public hearing before an examining magistrate in the presence
of counsel for both parties. The public trial, therefore, dves not invelve live witness
testimony, but rather the presentation of the evidence taken by the examining magistrate and
aral submissions on the facts and law by lhe parties™. ** The Defence expressed concern that
wilness statements might be admitied without the effective cross-cxamination of the wilness
by 'the Drefence; And requested that the Chamber stipulale to the Netherlands that. witness
staterncnis should not be admitted in evidence without the right to cross-examination.

34.  The Netherlands submils that, under Dutch criminal law, the accused has the right to
be presefit during the trial and the right to investigate the evidence put forward by the Public
Prosecution Service and hand over evidence on his own behalf. The Metherlands also submils
thay, in line with Aficle 6 of the ECHR, the accused and the prosecution have the right to
CTOSS-EXAMine witnesses.

35.  The Chamber is sarisfied that the Metherlands will honour Mr. Bagaragaza's righl to
cross-examing witnesses, and that he will receive a fair trial in.a competent court of the
Netherlands,

Fil Withess Protection

36.  Currently the only protective measuses in place arise from the decision confirming the
original indictment on 28 July 2003, which provided that the witness statements included n
the supporting materials could be provided to the Defence in redacted form pending further
orders from the Chamber, The Prosecution indicates that it doues not foresee the need for
further protective measurcs given its knowledge of the evidence in this case.

17.  The Wetherlands submits that, gcnerally, wilnesses' identitics are disclosed in
furtherance of the fair trial rights ol the accused, but that there are provisions in Dutch faw
allowing for non-disclesure of the identity of a victim or wilness, as well as other protections,
in exceptional circumstances. When necessary, these protections may be ordered by the
investigaling judge.

a. 1o be informed prompily and in detail oo langeage which he o she onderstands Df
the naturs and cause of the chargs against fim or her;

b, To have adequate time and favilities for tbe preparaiion of hiz or her defence and o
communicate with vounsel of his or her own choosing,

¢, T be tried withamt unduc delay;

d. To be tried in his ot ber presence, and to defend himself or hersell in person or
through lesl assistance of his or her oon choosing; 10 be informed, iThe or she dues
oot have lopal assislance, of Lhis right; and to have legal assistance assigned 10 him or
her, in anv case wiers the interests af justice so require, gnd without pavmem by him
ot her in any such case if be or she does not have sullicient means 1o pay for i

g To examine, or have exanined, the witnesses against him or her and o obtain the
allendance and examinglion of withesses an s or her behalf under the same
conditions a4 wilnesscs against him or ber,

f.  To have the tree assistanee of an interpreter jf he or she cannot understand or speak
the langaige used in the Intematicnal Tribunal for Rwanda,

€. Mot tabe compelled to testify against himselF or herse!f or to confess guilt,

¥ Prosecuter's Fequest, para. 24,
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38.  The Chamber is salisfied that, should they be deemed necessary, adequate wilness
pratection measures can be provided by Duich couns, and concludes that no matters of
witness protection have been identified which preclude relerral of this case.

- E. - - Muonirering of the Proceedings

+ 39 - Pursuant to Bule Il dér (D)iv), “the Prosecutor may send nbservers to monitor the
procecdings in the courts of the State cencermnced”. The Appeals Chamber construed the
identical ICTY provision as authorizing an [CTY Referral Bench to order the Prosecution 1o
send observers if the Referral Bench Onds thar this is necessary to safegunrd the fair trial
rights of the accused.™ In its submissions, the Prosecution has indicated that it is invoived in
negotiations with the Intermational Commission of Jurists 10 provide an independent monitor,
The Netherlands notes that its trigls are generally public, but requests that it observers are
sent, the Dutch authorities be informed in advance so that the president af the relevant court
could be informed.

" Stankavic, Decision on Rule 11 Hiy Keferral (AC), paras, 50-35.
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FOR THE ABOVE REASONS, THE CHAMBER

QRDERS (he case of Prosecutor v. Michel Bagaragaia to be referced to the authorities of the -
Kingdom of the Wetherlands, so that those authorities should forthwiih refer the case to the

appropriate court for trial within the Kingdom of the Netherlands; EETRETE

ORDERS the Regisirar 10 transfer custody of Me. Bageragaza;-within 30 days of the date of . .-
this Decision, t the Kingdom of the Netherlands in accordance with the procedures
applicable o ransfer of convicled persons to States for service of sentence;

ORDERS the Frosccutor 10 hoand over to the Prosecutor of the Kingdom of the Netherlands,
as so0n as possible and no later than 30 days from the date of this Decision, the material
supporting the [ndictmenl against Mr. Bagaragaza, and all other appropriate evidentiary
matenal;

ORDERS the Prosecuter to inform the authorities of the Kingdom of the Netherlands in~
advance of sending a monitor from its own nffice ot the Intemnational Commission ol Jurists
or any oiher organization for the purpose of monitoring and reporting on the proceedings of
this case before a cournt of the Kingdom of the Netheriands;

ORDERS the Prosecutor to file an initial report to the Chamber on the progress made by the
Prasecutor of the Kinpdom of the Netherlands in the prosecution of Mr. Bagaragaza six weeks
afler transfer of the evidentiary maternal and, thercafier, every threc months, including
information en the issue of jurisdiction over the genocide counts and Lthe course of the
proceedings of a court of the Kingdom of the Netherlands alter commencement of trial, such
reports 1o comprisc or include the reports of the International Commission of Jurists or any
other arganization monitoring or reporting on the proceedings.

Arusha, 13 April 2007, done in English.

h - . .-r'\lllln'
Sergel Alekseevich Lgorov  Inés M. Weinberg 3¢ Roca
Presiding Judye Judge Judge

]

[Seal of the Tribunal]
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