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SITTING as Trial Chamber !, composed of Judge Erik .'lf"se, presiding, fodg.c Jai Ram 
Reddy, and Judg.e Sergei Alekseevich Egornv; 

BEING SEIZED OF the Ntahakule Defettce ''Motion to Admit Documents Under Rule 92 
bi.<", filed on 13 December 2006, and its Corrigendum, filed on 14 March 2007; 

CONSIDERING the Prosecution·, oral submiS5ions on 18 and 19 January 2007, and the 
N1abakuze Reply, filed on 22 J~nua!)' 2007: 

CONSIDERING the Bagosora Defence "Submissions on Document Sought to Be Admitted 
by Ntabakuze Defence Pursuant to Rule 92 biS'. filed on 18 January 2007; 

BEING FURTHER SEIZED OF the Ntabakuze "Motion to Admit a S'wom Statement 
Under Rule 92 bis", filed on 22 January 2007, and its Corrigendum, filed on 23 February 
20U7; 

CO-'!SIDERJNG the Prosecution Response thereto, filed on 29 January 2007: 

HEREBY DECIDES the motions. 

INTRODUCTION 

1. ·1 he Chamber previously denied the Ntabakuze D<.,fcnce request for a subpoena to be 
issued !O Michael Hourigan, a former Prosecution im·estigator whose testimony relaccd !O his 
investigations into the shooting down of the airplane carrying President Habyarimana on 6 
April )994. 1hc basis of the deci~ion was that the Indictment docs nol attribute responsibility 
for this attack to any of the Accused or their alleged co-conspirators. 1 

2. Pursuant to Rule 92 bis, the Ntabakuze Defence now seeks to tender imo evidence a 
sworn affidavit of Mr. Hourigan with three annexes ('the Affidavit"). 2 On I 8 Janua!)' 2007, 
the Accused Nsengiyumva teslified briefly about the Affidavit.' At that time, !he Prosecuiion 
opposed its admission.• 

3. The Defence also seeks to admit the sworn statement of Amadou Dcme, a fonncr 
member of tlic United Nations Assistance Mission in R'wanda (L'NAMIR) in 1993-94. As a 
former Prosecution investigator, who worked closely with Mr. Hourigan. Mr. Deme was 
originally schcd11led 10 tcstif} before !he Chamber as a nitncss for Ntabakuze. Efforts were 
made 10 .secure his testimony by video link., bul the Defence withdrew him as a witness in 
early Septeinbcr.5 

1 Bog1J.,o,o e, al, Decision"" Request foe Subpoenas of L'nikd Nations omc,als /TC). 6 October 2006, para. 

" 'The'"'""' affi<la,it, dated 17 January 201l7, was hMr replaced b_, an ol'!i<la,h of 8 March 2007. _,,, Defence 
Comgrn<lum of 14 March 2007 The rr,nch ,erswn nf Anne, I ha.< already be<,n admiltcd a., l.l<f<ncc ht>ibit 
DB 1.47, T. 2 November200> p, 62, 
' T. 18 J,nuary 2007 p. l 8. 
'Jb,d,pp,76-78. 
'8ago.<ora et cl Dcci,ion on Testimony of Amadou Dem, by Vicleo-Unk (TC), 29 August 200!5. T. 7 
September 200{, pp. 83-84· I. 8 September 2006 p .. l6 
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DELIBERATIONS 

4. Pursuant to Rule 92 bis, a written statement may be admitted in lieu of oral testimony 
provided I hat it ··goes to proof of a matter other than the acts and conduct of the accused as 
charged in the indictment''. Jn addition. the statement must meet the formal requirements of 
92 bis (B). As documentary evi<l~nce, any written statement tendered for admission must be 
relevant and have probative vahic under Rule 89 (C).° 

(,/ Affadi.l,·il ofM1chael Hourigan 

5. 'the :,Jtabakure Defence argues !hat the Affadavit is admissible under Rule 92 bis 
because it does not go to the acts and conduct of the Accused as charged in the Indictment, is 
of a cumulative nature, provides his!orical and political background, and meets lhe formal 
requirements of Rule 92 bis (B). The document is rele,·ant and has probative value.

7 
The 

Bagosora Defence supports the Ntabakuzc request for admlssion of the Affidavit. The lack of 
investigations in order to clarify the identity of the perpetrators of the a55assination of 
President l!abyarimana violates the fundamental right of the Accused to a fair trial.1 

6. The Prosecution objects to 1he admission of the Affidavit as not being relevan1 or 
ha,·ing prohative value. It points ou! that the Ntabakuze Defen<:e has acknowledged that "the 
evidence docs not go to the hean of the suhjcct matter in this trial"'? The wrinen statement 
comes from a disgruntled former Tribunal employee, who has breached his duly of 
confidemiality lo the llnited Nations by providing the anne~ed documents. The formal 
requirements ofRule 92 b,s also present a problcm.10 

7. The Chamber finds that the formal requirements of Rule 92 b,s (B) arc met hy the 
Corrigendum submined by tile Defence on 14 March 2007, which provided the signature and 
verification of a "Presiding Officer" in accordance with that prov,s,on. 

8. The o!her conditions in Ruic Q2 bi.• have also hecn met. The subject matter of the 
Affidavit is the responsibilit) for the assassination of President Habyarimana. J11is has no 
bearing on the allegations against the Accused and thus does not go to his acts and conduct. 
The evidence is also of a cumulative nature, as the Chamber has already heard a number of 
witnesses testify abou! similar i.ssucs. 

9. As regards Rule 89 (C), the Chamber has already held that any evidence on the attack 
of the Presidential ~lane is "a matter of contextual significance ... and of collateral and 
indirect relevance''.' The Affa.davtt and its annexes contain background information which 

'Bogo,wo " ol, [leoi.«on on Ntoh,ku,,e, Motion ,o Dcf>Osit Cenain t•nitcd Kotion, Documcnl> ( l C), 19 M•rch 
2007, P<'f• 9. Serngeo,/o. Decision on Defence \1olLon for \he -',dmjssinn of Wri[(en Wilne.s, Statemenl> under 
Rule 92 bJ., (1 CJ. 1 June 2006, par,. 3. 
1 Motion, p!lt'<C<. 2.3 
' lb, !Jcfcnc, contest< the actual referen<e 10 Colonel Bogo><>ra on page 3 of the =nnd document annexed to 
tho Atfadov", enh(]ed "Secret lntemal Memorandum'". on ohc ground, that there 1> no kgal or factual basLS for 
including him m the lrst uf FAR ""mmond h<0rorch)' gathered by I lourigai,: llagosor.i Submission,. paras. 4-10. 
'Quote from Motion. para. J. 
" T. 18 Jamwy 2007 pp. 76-78. 
"Bago,,,,a <I al. l)<cision on Request for Subpoena, of Umtcd J>,ation, Officials (l'C), 6 Ottobo, 2006, p.,._ 

' 
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shou)d ~e admitted into evidence, ha,ing sufficient probative ,alue. The weight of !he 
e,·idencc will be considered at a later stage. Consequently. the Defence request is granted." 

(iij Statement hy Amudnu Deme 

10. Th~ Defence subrnissiuns in favour of admission are similar to its arguments relating 
to the Hourigan Affidavit" The Prosecution argues that the faclS contained in the statement 
are in dispute and that it slmuld be given the opportunity to cross-examine I.he witness 
Amadou Deme was available to testify OTJl!y but the Defence decided nol to call him." 

I!. lhc Chamber 11otes !hat Mr. 0..'tlle's statement covers his co-operation with Mr. 
Hourigan as well as meetings with an infonnant, Jean-Pierre, cone,eming alleged plans of 
,iulence. The Defonce had Che opparlunily lo call Mr. Demc as a witness in 2006 but 
declined to do so. Instead 1t submitted his statement through its rnotiun of22 January 2007, 
after the closure of the evidentiary phase of the trial. Adm,ssian of documents al this la!c 
stage of the trial can only be allowed m exceptional circumstances." The Chamber cannot 
see any such circumstances and denies the request. 

FOR THE ABOVE REASO~S, THE CHAMBER 

GRAI\'TS the motion in pan. and admits the Affadavit of Michael Hourigan with three 
annexes; 

ORDERS ~,e Regi.stry to assign this sel of documents ,,ne exhibit numbcrc and 

DENIES the motion in all other respect,. 

Anisha, l2 April 2007 

EnkM0sc 
Presiding Judge 

[Seal of the Tribunal] 

, 

Serg~Egorov 
Judge 

" \, hen a.ssi~ning on e,,hibit number, 1h, Rcg<S<ry ,hould use lhe co;rected ,-er,;un or the documenLs, s,, the 
Defence Corrigendum of 14 .\!arch 2/JIJ}_ 
"Motion. paraa. 2-$ 
"Response, p>ra. 3 
"Bag"-'"'" ,t 'Ii, D,;c;_,ion on lhgosoro motion lo tender statement of Witness li•06 (TC), 3 Apr;I 2007, pa;• 
4; D¢c;,;on on ~•S"'"ro mot,on for di.sclo,urc c,f agcodo (Tr), l l April 2007, P"''· S, 
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