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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber I, composed of JTudge Ertk Muopse, presiding, Judge Jai Ram
Reddy, and Judge Sergei Aleksezvich Eporoy;

BEING SEIZED OF the Niabakuze Defence “Motion to Admit Documents Linder RHule 92
bis”, filed on 13 December 2000, and its Corrigendum, filed on 14 March 2007,

CONSIDERING the Prosecution’s oral submissions on 18 and 19 January 2007, and the
MNiabakuze Reply, filed on 22 January 2007;

CONSIDERING the Bagosora Ixcfence “Submissions on Dogument Sought to Be Admitted
by Ntabakuze Defence Pursuant to Rule 92 bis™, filed on 18 January 2007,

BEING FURTHER SEIZED OF the Mtabakuze “Motion to Admit a Swom Statement
Ungdler Rule 92 #is™, filed on 22 January 2007, and its Corrigendum, filed on 23 Fehruary
2007;

CONSIDERING the Prosceation Response thereto, filed on 29 January 200°7;
HERELY DECIDES the mations.

INTRODUCTION

1. The Chamber previcusly denied the Ntabakuze Defence request for a subpoena to be
issued to Michael Hourigan, a former Prosecution investigator whose testimony related w his
investigations into the shooting down of the airplane camrying President Habyarimana on 6
Apnl] 1994, The basis of the decision was that the Indictment does nol aftributle responsibility
for Lhis attack to any of the Accused or their alleged co-conspirators.’

2. Pursuant to Rule 92 bis, the Ntabakure Detence now secks 10 tender imo evidence a
sworn affidavil of Mr. Hourigan with three annexes (“the Affidavit™).” On 18 January 2007,
lhe Accused Nsengiyvumva testified briefly about the Affidavit.” At that time, the Prosecution
opposed its admission,*

3. The Defence also seeks to admit the swom striement of Amadou Deme, a former
member of the United Naitions Assistance Mission in Rwanda (UNAMIR) in 1993-534. As a
former Prosecotion investigator, who worked closely with Mr. Hourigan, Mr. Deme was
originally scheduled to testify before the Chamber as 2 withess for Wiabakuze. EfTorts werc
made 10 secure his testimony by video link, bul the Defence withdrew him a3 a witness in
carly September.’

! Bagasora of ol |, Decision an Request for Subpoenas of United Nations Officials (TCY, 6 Outober 2006, para
12
* The swom affidavit, dated 17 January 20457, wag later replaced by an aftidavit of B March 2007, see Defonue
Comigendum of 14 March 2007, The French version of Annex | has already becn admifted as Deferrce [ixhibi
DB 247 T. 2 Wovember 2085 p. 62,
T, 18 January 2007 p. 185
L 1bid., pp. 76-78.
| i Baporars et &l Decision on Testimony of Amadou Deme by Video-Link {TCY, 29 Auwpust 2006. T, 7
: Septemnber 2006 pr. 83-84: 71 8 Seplember 2006 p 36,

: 24,




The Prosecutar v Bogosorn, Kabilipl, Ntahokuze and Neengivumua, Case No. ICTR-38.4(.T

24916

DELIBERATIONS

4, Pursuant to Rule 92 bis, a wrilten staiement may be admitted in licu of oral testimony
provided that it *goes to prool of a maner olher than the acls and conduct of the accused as
charged in the indictment”. In addition, the slatement must meet the formal requirements of
92 bix (B). As documentary evidence, any written slatcment tendered for admission must be
relevant and have prabative value under Rule 89 (L}

fi} Affadavir of Michoel Hourigan

5. The Newabakuze Defence argues that the Affadavit is admissible under Rule 92 bis
because it does not po to the acts and conduct of the Accused as charged in the Indiciment, is
of 4 cunulative nature, provides historical and p(:-l]Llcal hackground, and mcets the ﬁ::-rrnal
requitements of Rule 92 4iv (B). The document is relevant and has probative value.” The
Bagosora Defence supports the Ntabakuze request for admission of the ARidavit. The lack of
investigations in ordet W ¢larify the identity of the perpetrators of the assassmatmn af
President Habyanmana vicolates the fundamental right ol the Accused to a fair trial ¥

6. The Prosccution objects to the admission of the Affidavit as not being relevant or
having probative value. It points out that the Niabakuze Defence has acknowledped thal “the
evidence docs not o to the hean of the subject matter in s trial”.” The wriren statement
comes from & disgrumtled former Tribunal employee, who has breached his duly of
confidentiality to the United Nations by providing the annexed documents. The formal
requirements of Rule 92 bis also present a problem,'®

7. The Chamber finds that the formal requirements of Rule 92 biy (B) arc met1 by the
Commigendum submitted by the Delence on 14 March 2007, which provided the signature and
verification of a “Presiding Officer” in accordance wilh that provision.

3. The other conditions in Role 92 Ais have also been met. The subject matter of the
Allidavit is the responsibility for the assassination of Prestdent Habyarimana. This has no
hearing on the allegations against the Accused and thus does not go 1o his acts and conduct.
The evidence is also of a cumulative natore, as the Chamber has already heard a number of
witnesses testify about similar issues.

9. As regards Rule 89 (C}, the Chamber has already held that any cvidence on the atlack
of the Presidential ?Iane iz “a maticr of contextual significance ... and of collateral and
indirect relevance™.” The AMadavit and its annexes contain background information which

* Bagetore et of, Deision on Mtabakuze Motion te Deposit Cerlain United MNations Documents (1), 19 March
2007, para. % Serugendn, Decision on Defence Motion for the Admission of Writlen Wilness $tatements under
Hule 92 bis (TCY, 1 June 2006, para, 3.

! Mylign, paras. 2-3.

! he Defonce comests the actual reference i Colone] Bugosera on page 3 of the second document annexed 1o
the Affadae, entitled “Secret Internal Memorandum®, on the grounds that there is no legal or factual basis for
including him in the Tist of FAR command hierarchy gathered by 1 Towrigan; 3agosor: Submissions, paras. 4= 1.

* Quote From Motion, para_ 3.

' T 18 January 2007 pp. 7578,

H Baprogera ef af | ecision on Request for Subpochas of United Mations Officials {TC), 6 Coober 2006, paca.
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should be admined into evidence, having sufficient probative value. The nght ﬂf the
evidence will b considered at a Jater stage. Consequently. the Defence request is aranted.'?

(i} Statement by Amudou Deme

10. The Defence submissiuns in favour of admission are similar 1o its arguments relating
to the Mourigan Affidavit.”’ The Prosccution argues that the facls contained in the statement
are in dispute and that it should be given the opportunily to cross-cxaminc the witness.
Amadou Deme was available to testify orally but the Defence decided not to call him.'*

1. The Chamber nates thal Mr. Deme’s siatement covers his co-operation with Mr.
Heourigan as well as mestings with an informant, lean-Pierre, concemning alleged plans of
vivlence, The Defence had the opportunity to call Mr. Deme as a witness in 2006 but
declined to do so. Instead it submitied his slatement through its motion of 22 January 2007,
afler the closure of the evidentiary phase of the trial, Admission of documents at this late
stage of the trial can only be allowed in exceptional circumslances”” The Chamber cannot
see any such circumstances and denies the request,

FOR THE ABOYE REASONS, THE CHAMHBER

GRANTS the motion in part and admits the AfTadavit of Michac! Hourigan with three
ANMENES;

ORDERS the Regisiry to assign this sel of documents one exhibit number; and
DENIES the motion in all other respects.

Arusha, 12 April 2007

Erik Muase Cﬁi'Rarﬁ;R-Eddy Sergei Alekseevich Egorov
Presiding Judge Judge Judpe

[Sca] mfthu Tribunal]

."i

12 When assigning an exhibit numker, the Registry should use the corrected version of the documents, see the
Delenee Cortigendum of 14 March 2007,

" wiotion, paras, 2-5.

" Respunsc, para. 3.

'* Bagasora ef af , Thecizion on Bagosota mation (0 lender statement of Witness 3-06 (TC) 3 Apnil 2007, para.
4; Diecision on Bagasera motion lor disclosure of agenda {TO), 11 Apedl 2007, para, 5,
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