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THF. INTERNATIONAL CRIMINAi. TRIBUNAL J<'OR RWANDA 

SITTING as Trial Chamber I, composed of Judge Erik M<lsc, presiding. Judge Jai Ram 
Reddy. and Judge Sergei Alckscc,·ich tgmov; 

CONSIDERING the Bagosora "Urgcm \fot1on for Prosecution Disclosure Pursuant lo Ruic 
(,6 (H)". filed on 29 Jmmal} 2007; 

CONSIDERING the Prosecution Re,;pottsc, lilcd on 5 February 2007; the Bagosora Rcpl), 
filed on 12 l-ebrnary 200 7; and the Prose<0utinn submission.. tiled on IO April 2007; 

HF,REBY DECIDES the motmn. 

INTRODUCTION 

1. On 17 September 2002. the Prosecution sought to tender as an exhibit photocopied 
selected excerpts of the so-called Flagosnra agenda (or diary) through the testimony of Alison 
Des Forges. a Prosecution expert.' The Chamber did not grant this request due lo lack of 
authentication.' An attempt to have the document admitted in connection w1lh the testimony 
of a Prosecution investigator, Maxwell Nkole, was abo dcnied.1 On 21 June 2004, lwent)'-six 
non-consecutive pages were admiUed into evidence as part of the report of Antipao Nyanjwa, 
a handwriting expert.' 

2. During hi~ testimony. Colonel Bagosora confinned that these excerpts contained his 
hand,-riting but could not vcril)· that they fonned an authenli~ part of a daily diary in the 
absence of the original.5 The Defence believes lhal the original agenda is in the possession of 
the Prosecution and moves the Chamber to order disclosure and inspection of i(, or in the 
alternative. photocopies of the pages that have not already heen admitted into evidence. 

DELIBERATIONS 

3. The Defence argues that it is entitled to view the agenda in its entirely pursuant to Rule 
66 (B) of the Rules Or Procedure and Evidence. According to !his provision, the Prosecutor 
shall pennit the Defence to inspect "any books, documents, photographs and tangible ob;ecls 
in his custody or control. which are material to lhe preparation of the defence, or are intended 
for use by the Prosecutor as evidence at trial or were obtained from or belonged to the 
accused". 

4. The Bagosora Defence was instructed to dose its case on 13 October 2006, the 
evidentiary phase of the trial concluded on 18 January 2007, and the Prosecution submitted 
its Closing Brief on 1 March 2007. The Defence ha.s been aware since the testimony of 
Alison Des Forges on 17 September 2002 that the llagosora agenda may have been in the 
possession of the Prosecution. Jn spill! of this. it has never made any request to the 
Prosecution for inspccliun of the uriginal or additional photocopied extracts, nor did it ask 

'T. 17 'kptcmber 2002, p, 8l. A VCT)' limited crnact of the ogcfl<l, "'"" odm"t<d thwugli E,liib1i P-J, llli,on 
Des forges· hook I.eave Non, to rel/ t!o, S/o'}·, on ~ September 2002. 
'T.17Sepromb<,2002pp 89-% 
'T. 8 Juno2004 pp. 27.37, 
' Repon of llnHpas NyanJwo dateo 26 Moy 2004, a<lm«ted as E>hil>it P-278. 
'T. 27 October 200l pp. 05. 67 
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341,'IS 
Alison Des forges to disclose her copy of the agenda. The Defence ha, not offered an 
adequate e~planation as to why it did not request inspection sooner. Rather, il chose to 
im·estigale the whereabouts of the original agenda through the Rwandan authorities. The 
Chamber facilitated a Defence request 10 the Rwandan authorities for documents belonging t<> 
Bagosora bJ· JlS decision 111 March 2004, und un explicit rcqucit for the agenda in October 
2006' This resulted in a recent email which is the main basis for the belated Defence request. 

5. A rcquc~t for inspection of addillonal evidence a! this late slag~ of the proceedings is 
highly unusual anJ can only be allowed in c~ccptional circumstances.' lhe Defence muve~ 
!he Chamber to order inspection oJ' the Hagosora agenda based on the recent response from 
the Rwandan authorities to the Regtstry, quoted in the email. A prcrc~uisile for inspection 
under Rule 66 (B) is thal the Prosecutor must i,c Ill "custody or comm I" of 1he document 
sought. In the Chamber"s view, the wording of the email doc1 nnt ~stablish that the 
Prosecution is in custody or control orthc entire Dagoaora agenda.' 

6. Both part1cs have referred to the transcripts of the case. The Chambi:r ob&ervcs lha1 
Alison O,,s Forges testified that a full and comple!c cop} of the original agenda exists, that ii 
is ur v.a, in her possession, and that ,she transmitted a copy to Prosecution investigators. Her 
tc~timony, however, was not quite clear as to whether she transferred a complete copy of the 
agenda ur juot the extracts now in the Prosecution's custody.• Prosecution investigator 
Maxwdl Nkole staled that Alison Des forges transferred extracts of the photocopied agenda 
to the Prosecution, that he had never seen the original and that an entire c<>p)" was not held in 
the evidence unit.'° Yet. he also gave an answer which was less unequivocal. 11 

7. In order to dispel any lack of clarity, the Chamber has, in connection with its 
considerali<>n of' the present motion, asked the Prosecution to provide further information. 12 

·1 he Prosecution has answered that to the best of its knowledge, the Office of the Prosecutor 
does not now nor has it ever been in possession of the entire diary (orolher parts ofit than the 
twenty-si>. pages), either in its original or photocopied form. Nor has it any knowledge ofan) 

'Bag,,wra ,i al .• Roques, to the Government of Rv,anda for Cooperation and Assastance Pur,man, to Mide 28 
of lh, Slo<u<c (TC). 10 Mar<h 2004; Bago,ora er al., Fu~hor Rcques, tu th, Guvemm<nl of Rwaiid, for 
Cooperation and A'->.LstIBcc (TL), 26 Octo bcr 2006 
'&e B~gc,or-~ ei al., Dc<ision on llagosor-a motion to 1,ndcr ;tatomcm ofwi!nes; 1:1-0I, (TC), 3 April 2007, 

r.r•-4. 
Motion, Ann°' A, Com,sponden<e bet"""" Oie Wi1nes,.., and Vi<tim, Suppon Soc1ion of tl,c Tribun,I ,n tho 

Ki~ali offic, and the Defence, da!ed 22 January 2007, ("The Office of1he Prosecutor Cenernl informed WVSS 
1hat occording to lftejr o,collocliun tlll< agenda was given tu the Ol"P. "Jbo(re) ,< no indication of who in 
f'licular with ,n ti,e Oll' it was givon w.") 

T. !7 Sep«moet 2002. pp. 84-86 ("This is a <l,>:ument which I e<OJTlined m !h< original. an<! copied. lt was a 
u.suu! form of a hank agcnda-cakndar,planning kind of book. I received ii from ,n RPF leader m July <>I 1996 
and copied it at that time and. wilh hi, pcrmiS<ion, iransferred a oopy -- ga,•c • copy to lnternalion,I 1 rihun,l 
inveshgalo" ") 
~ f. 8 June 2004, pp. 27, 34 (" rho witnc,s; No, "" don"t t,,-, the cntir< j<li,ry) in our e>tdonct unit. ... Wt 
a.,ked from Madam Alison lles Forges for <Ile entire diary. ~00 promisod ,o gjve us [he <mire diary, llut onl:, 
go,·e us lhe r<levom po~i<>ns <>I" th,., di.'try, Sn '" couldn'1 g<t • phntOC<>py of lho whole of the p,.ge,. including 
lhe empt) pages. Mr. President· So }OU do not have in your posse&sion lhe entire diar}, • copy? The ,,,i,nc» 
No Mr. President And you do no, ha>~ the original' Th, "'itJ\rnc No Judge Rc.Jdy, lla>e you"" seen the 
o,-ig,nal? The wttncss; No. Mr. Pr<sidont. I "'11)' ha>·o s,on 1ho copies 1>hteh o,o in front ufy,>u ") 
" 1. S June 2004 p. 35 ('" !he v,itne,;, We rccci,cd the wbok <liar} and l,~cd out the pages W< thought th" ore 
relc,.-ant to our inwstigotion"). 
" lnlerofficc memorandum to tho Prosecution of I April 2007. 
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person or individual within the Office uf the Prosecutor who is now or ever has been ln 
possession of !his material." 

8. Based on this clarification, the Chamber concludes that !he Prosecution is not in ··custody 
or control'" of!hc entire original agenda or other pages than the twenty-six. and that it does 
not haw photocopies thereof. Consequently, the Defence request under Ruic 66 (ll) is denied. 

9. Referring to a statement during the lestirnon;· oflhc Ac~used. the Defence has suggested 
that the contents of the agenda may be exculpaWry and thm the Pros-,cution is under an 
obligation t(, disclose it under Rule 68.1' On the basis of the information prn,·ided by the 
Prosecution. the Chamber also denies !hi., request. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the motion. 

Arusha, 11 April 2007 

Erik Mese 
Presiding Judge 

" 
Jai R 1 Reddy 

Judge 

[Seal of the Tribunal J 

Sergei~orov 
Judge 

"Prnsecut;on submission, of 10 April 2007. P"'" 4. II.> ot,s,n,.,,oo, in para 2 (b) of,hc ke,ponse and ;n para 
11 (g) of ii> subm,s«ons of 26 Fobruary 2006 (in rclat,on ,o anotht~ Bagowra motion) "°'" of a g""eral nalur°' 
"Repli·. para. 10, referring 10 tho Accused's state mom a! T. 27 October 200S p. ¢Sc "Well, that is imrig"ing. I 
am perplexed by this because! believe that tt,o,e pages that 1he)' didn"t want to disdo,o ,o me, definitely h,d 
exculp,tory material therein. and ,he} r<:fo><d 10 g,v, "" oho.« pages." 
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