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SITTING as Trial Chamber L. composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergel Alekseevich Egaroy;

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

CONSIDERING (he Dagosora “Urgent Motion to Exclude Photocapies of the Agends™,
iiled on 19 February 2007,

CONSIDERING the Prosceution Response, filed on 26 Febrvary 2007, and the Dagnsora
Reply, filed on 2 March 2007,

HEREBY DECIDES the maotion,

INTRODLCTION

I.  The report of Prosecution Withess Antipas Nvanjwa, a handwiiting expert, was
admitted as Exhibit P-278. One of its annexes is a bvenmy-six page document which has been
referred 1o as Uolone] Bagesora's agendi (or diary),

2.  The Defence now requests that this document be excluded, arguing that it lacks
sufficient indicia of reliability under Rule 89 (C) of the Rules of Procedure and Evidence.
Furthermorte, keeping it in evidence would be antithetical to, and would seriously damage the
integrity of the proceedings pursuant to Rule 95, The Prosecution submits (hal the
authenticity of the agenda has been proven through the testimony of experts and by Colanel
Bagosora himself, It argues that the only remaining issue for the Chamber to consider is the
precise weight to be accorded to the evidence.

DELIBERATIONS

3. During the testimony of Prosecution Expert Witness Alison Des Forges, the
Proseculion soughl 1o tender the agenda. The Bench denied the request bul indicated thal the
admissibility probletn could possibly be solved by a comparison between the proposed
exiibit and samples of the Accused’s handwriting.! When a Prosecution investigator
Maxwell Nkoie testificd about the agenda, the Chamber ruled that the admissibility of the
document should be considered in connection with the testimony of the Prosecution
handwriting expert.” [t was subsequently admirtted as an annex to the Nvanjwa report.”

4. Pursuant 10 Rule 89 {C}, the Chamber has discretinnary authoricy to admit any relevant
evidence which it decms 1o have prubative value. The probative value of a document is
determined by its authenticity.® A1 the admissibility stage, relevance and probative value are
threshold standards; a prima facfe showing that evidence meets these standards is sufficient.

PT. 17 Sepiember 2002 pp. 89-96, particularly p. 95 Ser also the Chamber's rulings of |9 September 2002 p.
19 {“There are other means by whick there can he an admission of the document, ™} and of 26 November 2002 p.
27 .o .

1T, ¥ June 2004 pp. 2237,

FT, 21 June 2004 pp. 49-50,

! Bapasara et af, Decision on Admission of Tah 19 of Rinder Produced in Cornection with Appearance of
Witness Mazwell Wiale (TC), 13 September 200, para. &, Hogecors e af, Decision on e Reyuesi o Admiy
United Mations Trocuments inte Evidence Under Rule 8240C) (TC), 25 May 2006, para. 4.
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On the basis of the Nyanjwa report, which concluded that the handwriling was that of the
Accused. the Chamber admined the document inso evidence,

5. The Defence submissions conceming the missing original agenda and the chain of
custody of the twenty-six pages of photecopies are nol & ﬁuﬂ'ment basis to reconsider the
Chamber’s decision af 21 June 2004 1o admit the document.” The ruling was based on
handwriling expertise. Sohsequently, the Accused has testified that the excerpts in fact arc in
his handwriting. He questioned, however, whether they originated from a diary Kept on a
daily basis and indicated the possibility of manipulation.® This goes to the weight ot the
exhibit and will bt considered in connection with the Chamber’s ¢valuation of the tomlity of

. T
the evidence,

& The Defence is also drawing the Chamber’s atiention to a visit by Co-Counsel at the
ICTR Tvidence Unit on 12 February 2007, She discovered that gighteen of the original
phalocopied pages of the agenda tendered had been remowed, and replaced by second
generation pholocopies, The Hvidence Unil stated that the Prosecution had withdrawn thcae
copies un 23 June 2004 and that atlempts 1o retrieve them had been unsuccessful.® The
Chamber lakes nete of the concerns raised by the Defence regarding the integrity of the
agenda.’ However, these subsequent developments do not aftect the previous ruling of the
Chamber and cannot now form the basis for exclusion of evidence under Rule 95, Again,
such submissions go 1o the weight to be accorded to the evidence.

FOR THE ABOVYE HEASONS, THE CHAMBER

DENIES the motion.

Arusha, 11 April 2007

VA e

Erik Mase Jai Rarty Reddy Sergel Aleksecvich Egoroy
Presiding Judge Judgy Judge

[Seal of the Tribunal]

*Muotion, paras, 11, 12, 14, 17-2.

T, 27 October 2005 pp. 63, 57,

It ix established jurisprudence that the admissibility of evidence should not be confused with the assessment of
weight to be accocded to that evidence, which will be decided by the Trial Chamber at o later time when
asseging the 1otalivy of the evidence. Myéramarwbubs, Decision on Pauling Myiramasuhoko's Appeal on the
Admissibilily of Evidence (AC), 4 Ocmber 2004, paras. §-7.

' Motion, parss. 4-7.

¥ For instance, the Accused denied that the words “Kanama = 100™ were wrillen by him on the entrics for the 2
103 February 1995, T, 27 Ocilober 2005 p. 72.
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