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e Prosccaior v foan Baptiste Getere, Case See JOTR-2000-61-f

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA o "6

SITTING as Judge Erik Mase, designated by the Trial Chamber, pursnamt 10 Rule 73 of the
Rules of Procedure and Fvidence {“the Rules™),

BEING SEIZED OF the Defence “Reguéte de Jean-Baptisie Gatete en émission de meosures
de protection pour les témoins 4 décharge™. filed on 11 October 2006;

NOTING that the Prosecution has made no sobimissions,
HEREBY DECIDES the molion.

i This motion for measures o protect the identity of Defence witnesses is brought under
Articles 19 and 21 of the Statute and Rules 69 and 75 of the Rules. The Defence requests
mcasurcs substantially identical to those previously ordered in respect of Prosgcution
witnesses in the present case. Pursuant 1o Article 19 of the Statute, the Tribunal must conduct
the proceedings with due regard for the profection of vietims and witnesses, Anicle 21
obliges the Tribunal to provide in its Rules for the protection of victims and witnesses. Such
prolection measures shall include, but shali not be limited 1o, the eonduct of in-camera
proceedings and Lhe protection of the victim's identiy. Ruie 75 of the Rules elaborales
several speciflic witness protection measures that may be ordered, including sealing or
expunging names and other identifving information thai may olherwise appcar in the
Tribunal's public records, assipnment of a pseudonym 1o a witness, and permiting witness
testimeny i closed session. Subject 1o these measures, Rule 62 (C) requires the identicy of
witnesses to be disclosed n adequate time for preparation of the Praosecution or Defence.

2. Measures for the protection of witnesses are pranted on a case by casc basis. The
jurisprudence of this Tribunal and of the International Criminal Tribunal for the Former
Yugostavia requircs that the witnesses for whom protective measurcs arg sought must have a
real fear for the safery of the witmess or her or his family. and there must be an objective
justification for Lhis fear. These fears may be expressed by persons other than the witticsses
themselves. A further consideration is inial fatmess. which favours similar or identicat
protection measures for Defence and Prosecution wimesses.!

3. According to the Defence, its witnesses fear for their safery. The fears are justified by
the dangers described in United Nations and NGO reports annexed to the motion. The
Chamber accepts the existence of fears amongst Defence witnesses, and their abjective
justification.” The conditions for ordering witness protection measures are therefore satisfied,

FRopalro, Decizsion on Defence Request for Protective Measures (TC), 12 March 2007, para. 4 Sermgemdo,
Drexisior un Molion for Protection of Wiltncsses, 1 June 2006, para. 2; Xarera, Detision on Defence Motion for
Protection of Wilnesses {1C), 9 February 2006, pera. 2, Sapasora of af, Decision on Bagosora Motion for
Protcotion of Winesses (TC), | Seplember 2003, mea. 2; Bagosora of of . Dcision on kabiligi Motion for
Proloctian of Wiincsses (TC), 1 Reptember 2003, parg. 2,

! Rpe decisions referred 1o in footnote 1. See alse Semanca, Decision on the Defenee Mation for Protection of
Witnesses (Bule 751, 24 May 2001 Nukimare, Decision on the Defeadant’s Molion fur Wilness Protection, 25
Febrrary 200, Rupgréee, Decision on the Defence’s Maolion for Witness Frotedtion. 9 May 2000,

: 24,
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4, The Defence asks to discipse each witness's pariculars twenty-one days before his or
her testimony.” At the same lime, it maintains that the interest of justice requires ihat
witnesses’ identifying data be disclosed no later than thiny-five days before the relevant pamy
starts presenting its case.’ On )1 February 2004, the Chamber granted protection measures 1o
Prosecution wilnesses in this case. [t highlichied the inappropriateness of a “rolling”
disclosiure system in the present circumslances of a relatively short single accused trial The
Proscoution was ardered 10 disclose its wiltnesses” identifving panticulars no later than vwenty-
one days before the trial® The Defence does not demonstrate that the circumstances have
changed sinee the order was rendered, and the Chamber does not consider that such a change
has occurred.” Considering interests of trial fawness and administrative simplicity, the
Chamber accords protection measurcs essentially identical to those granled to Prosccution
wilnesses in (his ¢ase, as enumerated below in lanpuage customarily adopted im such orders.
The Decfence shall disclose its witnesses™ wdentifying data no later than twenty-one days
before the commencement of ils case.

3 The Defence further seeks confirmation that the identifving particulars w be disclosed
may be limited ta each wimess's names and pseudonym; date and place of birth. parentage:
ethni¢ oniging religion: oecupation in April 1994; and address in April 1994, In the
Chamber's view, such details may sufTice only if they provide suflicient information to
cnable the oppositc parly o conduct s investizgations. The Chamber notes, nonetheless, that
the Deferice must provide the personal information of its witnesses “in the same format as
had been provided by the Prosecution in respect of its witnesses.™”

? Defence mution, para. 4 (gh.

! Deferce motteat, paras. 1518, The Defence refers 1o witness proteciion degigions in Karera and Mpambara,
where this Chamber ordered disclosure of witnesses’ idemifying inlermation as carly a5 thirly-five or thirty days
before the commencement of the relevant party™s vage. (Karera Decision on Defence Mation for Protection of
Witnesses (TC), 9 February 2006, Afpambara. Decision on Defence Motion for Proteciion of Witnesses (TC), 4
May 2005} The Chamber nodes, howgver, Lhan it recendly ordored the Defence in Aeamahe o disclise il
witnesses” identifying information no later (han twenky-one davs before its case. See Rewrahg, Decision on
Drefence request for Protective Measures (107, 12 March 2007, para. 8.

} Gawde, Desision on Prosecution Reguest for Protection of Witnesses (TCY, 11 Febroary 2004, paras. 6, 9.

* In Mpambara, the protection order applicable o Prosscution witnesses orders the disclesure of identifying
information of the withesses twenty-poe davs before the triel, The protection order applicable o Defence
witnesses orders the disclosure of dentiiying informecdon of the wilnesses thimy days hefore whe Defence case,
The reasgn for this apparent anomalisin is that (n siatus conference hold before the commencerrent of Lhal case,
the Protcocution agreed 1o disclose the idemifying information of its witnesses thirty days before the trial.
Accondinghy, the onler applicable 1 Defence witnesses stipulabed the same wilh ceapect 1o the Defence. Sec
MMpgmbira, Derision on Prowegtion of Daefence Witnesses, 4 by 2003, parz. 4, foolnotc 3,

T efence maotion. para. 4 {k}.

* Bagosora e al., Decision oo Sufficiency of Defence Witness Summatics (TC), 5 Tuly 2005, para. # (*The
Chamber has ruled pursuant to Rule 73 rer (B)(3ii7(a) that personal informalion of cach Defence wilness must be
movided in the same format as bad been provided by the Prosecertion i respecl of ils wilncises™s, Also sce
Earera, Decision on Defonce Motion for Protcction of Wilnesses {TCh 9 Tebruary 2006, para. 3 {[t)he
Defenee iz nol required to provide Lhe present physical address of non-alibi witnesses teder Rule 73 rer
(BKiii)a) ... the Defence has provided the addresses of the withesses in 1994, Absent further argumentation
fromy the Proscoution 1kis 5 considered suflicient” The deeizion addressed particulurs of Defence afifi
witnesses, but the Chamber considered that *[3]t would scem anomalous w requine the Defence e provide more
delaited parficubars about aliby witnesses than regular witnesscs™}.

; th
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FOR THE ABOVE REASONS, THE CHAMBER

HEREBRY ORDERS tha:

I. The Defence shall designate pseudonyms for each of the witnesses for whom it claims
the benefits of this Crder. for uwse in trial proceedings, communications and during
discussions between the Parties and with the public.

2. The names, addresses, whereabouts, and olher identifying information concerning the
protected witnesses shall be sealed by the Registry and not included in any public or non-
conlidential Tobunal records, or otherwise disclosed to the public.

Tn cases where lhe names, addresses, relations, whereabouts and Cther identifying
information of the protected witnesses appear in the Tribunal's public Tecords, this
information shall be expunged from the said records and placed under seal,

el

4. The names and identities of the prowcted witnesses shall be forwarded by the Defence to
the Regisiry in confidence.

5. No person shall make audio or video recordings or broadcastings and shall not ke
photographs or make sketches of the protected witnesses, without icave of the Chamber
or the witness,

6. The Prosecution and any representative acting on its behalf, shall notify the Defence in
writing prior 1o anv contact with any of its witnésses and, if the witness consents, the
Defence shall facilitate such contact.

7. The Prosecution shall keep confidential to iself all information jdemifying any witness
subject wm 1his order, and shall not, direetly ot indirectly, disciose, discuss or reveal any
such information.

£. The Prosecution shall not attempt (o make an independent determination of the identity
of any protectad witness. nor encourage or otherwise aid any person in domg so.

6. The Defence may withhold diselosure 10 the Prosecotion of the identity of the protected
wimesses and temporarily redact their names, addresses, localions and cther identifying
information {from malenal discloscd lo the Prosecution. However, such information shall
be disclosed by the Defence to the Prosecution twenly-one days prior 1o commencement
of the Defence case, in onder io allow adequate time for the preparation of the
Prosecution pursuant wo Rule 69 (C) of the Rules.

Arusha, 10 April 2007 %v L ; r

Erlk Mese

Judpe

[Seal of the Tribunal]
R LN
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