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Decition on Defence Complwice with Rule 87 of the Rnles S April 200
INTRODUCTION
I The trial in this case began on 23 September 2006, Twenty-four Prosecution witnesses

were heard by the Chamher over two trial sessions. The Prosceution closed ils case on
249 January 2007,

2. On 19 Qctoher 2006, the Chamber requested submissions from the Delence on
whether its statements in open Court about its intent o enter a defence of alibi complied with
Rule 67 (A) 1i).2 On 25 October 2006. the Chamber issued 2 Scheduling Order instrueting the
Defence to tile its written submission on its compliance with Rule 67 of the Rules hy Friday.
3 Nowvember 2006, and the Prosecution to file any respomse by Wednesday, 8 November

2006,

3. O 3 November 2006, the Delence Med its written submission. The Prosecution (iled
its responss on 7 November 20067

DISCUSSION

3, The Defence gives notice to the Prosecutor of its intent 1o enter a delence of alibl. {t
states (lat 1t s not yet able to furmish the elements required by Rule 67(AMit)(a) of the Rules
and promises to use its hest ellons to provide the information in due time. The Defenee relies
on the Celibici case® 1o challenge whether entering an alibi is a defence as such. and contends
that while the Trial Chamber iz entitled to take into accouat failure to provide natice of the
alibi when weighing the credibility of the alibi testimony,” the Aceused cannot be deprived of
his right 10 enter a defence of alibi even if he did not comply with the Rule.

5 The Chamber recalls thal Rule 67(A) provides for the reciprocal disclosure of
evidence and prescribes that as early as reasonably practicable and in anv event prior 1o the
coimmencement of tie toal, the Prosecution shall notify the Defence of the names of the
witnesses that it intends to call 10 establish the glt of the accused and in rebutta] of any
defence plea of which the Prosecution has neeeived notice in accordance wath (the Rules and
the Defence shall notify the Prosecutor of its inlent to enter the defence of alibi and any
special defence.

b, Rule 67 {A¥n){a) requums that the Defence notificalion shall specify the nlace ov
places at which the accused claims 10 have been present at the time of the alleged crime and
the names and addresses of witnesses and any other evidence upon which the accused intends
to rely to establish the alibi. Rule 67(B) goes on to specifly that the failure ol the Defence o
provide such notice under this Rule shall not timit the right of the accused to rely on this
defence.

7. Rulc 67 implies that the oblipation is tnggered as soon as practicable afler the accused
hecomes aware of the nature and cause of the charges against him or her and intends 10 show

' The first trial sessiva was held rom 25 September 2006 1o 20 Ocluber 2006, The secund trial session stamed

on ¢ Januaey 2007 and coneluded on 29 January 2007, Twente-lfour (24) witnesses were heard over a period of

32 trial days,

CT. 1% Octaber 2006, p. 30

' Prosecntor v. Simson Nehamihize, Case No. ICTR-20001-63.T, Scheduling Order {TCY, 25 Gowwber 1006, para.

2.

 “Soumissions éctites de la défense conformément & 'article 67 du BPP ¢n margy de 'ordonnance rendue par

la Chamnbre I 25 actohre 2004, filed on 3 Movember 2006 (- Delence Suhmissions'),

Y Rénonss du procurewr aus “Soumissions ecpites de ja defense conformément & Panieie 67 du RPP, Ted an 7

Moverber 2006

:‘ Prosecwror v. Delalic ef ol Case No, [T-96-21-A, Judpement (AC), 20 Feborary 2001, para, S§1

" Frosecstur v, Alfred Musena, Cage No, ICTR-26-13-A. Judgement (1C), 27 January 2000, para. |07 N O
)

Fhe Prosecutor v Siméon Nofamibigo, Cose No, JCPR-200f-63-T
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that by reason of his presence at 4 particular place or places at a particular time or times he or
she was unlikely to have been at a place where the etfence is alleged to have been committed
at the time of its alleged commission and that after notice of the alibi, the Prosgcution is
entitled 16 find and call witnesses (o rebut the alibi®

q. Rule 67 does nol imply that there is an obligaiion to enter a defenee of alibi. This
would be incongistent with the presumption of ipnocence and the right of an accused to
remain silent. In the present case, the Defence expressly disclosed its intent to enter a delence
of alibi. This implies that the accused claims 1o be present al a specilic place or specilic
places at the time of alleped crimes. Al minimum, this information is required 0 be meluded
in the notification of a defence of alibi, The olher ¢lements of the Rule simply require the
defenice 10 provide information about the witnesses or other evidence that will be adduced in
suppon of the alibi. If the position is that there is no such supponing vvidence at this tme. il
could he easily stated. This does not prejudice further investigalion as the Rules provide for
amendments 1o the witness list in appropriate cases. In these circumstances, the explanation
that the defence is not in a position (o provide even the most basic elements of the notice of
alibi cannot he accurale and is not accepted.

g When the Delence communicated its intent 10 rely on a defence of alibi withow
communicating any other information, it demonstrably breached Rule 67. In this regard, the
Chamber seeks additiona] information as 1o the circumstances of this breach, with a vicw w
assisting the Chamber in asceraining whether the imposivon of sanctions s warmanted under
Rude 460A0.

1.  The Chamber considers that compliance with this Rule 67(A)ii} allows the
Prosceution to adduce rebutal evidence during its case thereby reducing the likelihood of its
having to lead rebuttal evidence after the close of the delince case.” Therelore, compliance
wilh Rule 67 reduces delays, contmbules to the faimess of the 1nal and supports the proper
administration of justice. e

FOR THE ABOYE REASONS, THE CHAMDBER

| DECLARES that the Defence has failed to comply with the requirement of
Rule 67(ANii).

1L ORDERS the Defence to comply with the requirements of Rule 67(A3ii)
torthwwith.

Il INSTRUCTS the Defence o pravide information as to the ¢ircumstances of the
(atlure to compiy with Rule 67(A)i1).

¥ Prosecutor v Edotard Karemera of er., case No ICTR-98-44-T. Decision on Prosecuror’s Motion for an
Order to File Matice of Alibi {TC). 22 March 2007, para. 13
" Proseentor v. Fdoggrd Kavemera et ol case Mo, ICTR-08-14.T. Decision an Prosecutor's Muotiom for an
Cirder to File Notice of Alibi {TC), 22 March 2007, para. 13,
" Prosecutor v. Rutagoanda, Case No. [CTR-D3-A, ludgement (AL, 12 May 2003, para. 241 Prosecutor v.
André Rwamekiuba, Case Wo, [CTR-98-440-I' U, Decigion on Prosecution Moatjon {or Matice of Alibi Hndg

L
fl
]

The Prosecuiar v. Simdon Nehemihigo, Cuse Mo, 10 TR2000-63-T 14
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Arusl a, 5 April 2007, done in English,
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Denwis 5L Byron
Fresiding Judge
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Re-;i_pmca I_nspc::tiu:un (TCL 14 June 2005, para, 7: Prosecutr v, Edoverd Kaveneea of al., Case No. ICTR-98-
44-T, Tlec sion on Prosecutor's Malion for an Order (o File Notice of Alibi (TC) 22 Macch 2007, para. Para, 14,

The Prove wor v Simdon Nohamilive, Case No, JOTR-2004-63-F 474
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Arusha, 5 Aprl 2007, done in English.

: [

Dene e, ﬁ-ﬁ}fron
Presiding Judge

|Seal of the Tnbunal]

—

RCCipmcﬂ! Inspection {TC). 14 Junc 2003, para, T Prosecutor v. Edowurd Karemera of ef., Case Na, ICTR-95-
44.T, Decision on Prosecutor’s Mation for an Order to File Notice af Alibi {TC). 22 March 2007, para. Para. 16.

dhe Prosecntor v, Simdon Nekumihige, Case No. [CCr-2000-63-T 174
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Fwecision on Defeace Application for Certification fo Appeol Deniad of Motian to Obiain 4 dpeal 20007
Seatements of Withesses ALCE omed COFF

criterion of relevance in circumslances where witnesses have alrcady been testified is related
not only 1o requests lor slate cooperation, but alse to other Lypes of requests tor the
production of docurments. This issue therefore constitules a crucial matter of procedure and

v g . L 1 L} -I.
evidence, certification of which is appropiate.

FOR THOSE REASONS, THE CHAMBER GRANTS the Defence Motion,

Arusha, 4 April 2007, done in English.
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Dennis © W Byron Giberdae Gustave Khm
Presiding Judge Judge

[Se:al of the Tribunalj
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4 Owtoher MH4: Myireweasehika of ol Decision on Nahobali®™s and N viramasuhuke’s Motions fur Ceredlication
w Appeal the Deciginn oo Defenee Urgent Modion 10 Declare Parts of the Bvidenee of Witnesses BV and QU2
Iasdmissible ¢ T 18 March 2004, par. 15 Sogercarg o wf L Decision on Proseeution Bequest for Ceaifieation
of Appeal o Adnwssion of Tesimony of Winess DBY (TCh 2 October 2003, para. & Pagosars o0 of |
Cenmification of Appeal on Admission of Testimoeny af Witkess PP Coocerning Pre- 1994 Events (70, L
Sarch 20603, para. 4.

Prosceutar v fforard Karemeve, Afathicn Morfranpertye el Tosepdn A Teroreecn, Case N OTR=48.41-T 43
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