
" ,o,,,;'"'" 
"-'"''·"·' 

Before: 

Rtgistrar: 

Date: 

International Criminal Tribunal for Rwanda 
Tribunal penal international pour le Rwanda 

I c.1'12.. • -Z..,., I - E:. 5 ,;-r 
s- ~- "'2.-<>c,~ c:9~S- 19!l. 

TRIAL CIIAMRF.R III 

Judge Dennis C. M. Byron. !'residing 
silting p11rsum11 /0 Rule 7](A/ of the Rules 

Adama Dieng 

5 April 2007 

TIIF, l'ROSECtlTOlt 

~ 

~--

SimCon '.\CHA.\IIHIGO 

Ca.sc No. ICTR-2001-63-T 

--
" 

~----_, 

t'' ~ 
\~ -
_s,_ "" 0~ •--" % 

-" 

Or: l,Kti 

DECISION 0:"l DEFK-;CE CO:½PLIA'.\CE WITH RULR 67 OF THE Rt:1.1-:S 

Rule.,· 46(A) a11d 67 oft/re Rules of Pr,x:edure 1111d Evide11c,• 

Office ufthe Pru.-ecutor: 

Alphonse Van. Senior Trial A!l(>mcy 
Madelcir1c Schwar~. Trial Altorney 
Lloyd Strickland. Trial Attorney 
i\dama Kianc, Trial Attorney 
Marilize Keefer, Case Manager 

Defence Counsel: 

Denis ·1 urcotlc, Lead Counsel 
Benoit 1/cnry, Cu-Counsel 
Yann Fvima V0uma. Legal Assmam 



11\TRODUCTION 

The !rial in this case began on 25 September 2006. Twenty-four l'ro.secution \\•itnes.sc, 
wac heard by the Chamber over two tnal sessions.' The l'roseeution closed 1ls case on 
29 January 2007. 

2. On J(J October 2006, the Chamber requested submiosions from the Dcfrncc on 
whether its statemencs in open Court about its in.tent !o cmcr a defence of ~lib; complied with 
Rule 67 (A) ii).1 On 25 October 2006. the Chamber issued a Scheduling Order inslructing the 
llcfonce !() tile 11s 1vritten submission on it5 complia11cc wi!h Rule 67 of the Rules b;· Friday. 
3 November 2006. and the Prosccmion to file any resrons,;, by Wednesday, 8 1\"ovcmber 
2006,' 

3. On 3 November 201)6, the Deknce fikd its 1wittcn submission.' I he Prosecmion filed 
its response on 7 November 2006' 

lllSCt:SS!Oi'i 

-1. The Defonce gi..-es nolicc to t.hc Prosecutor of its intent 10 enter a defem:c of alibi. h 
states that it is not yet able to furnish the elements required by Rule 67(A)(ii)(a) of the Rules 
and pr,;,miscs to use its hcst effort, to provide the information in due time. The Defence relics 
on the Cel,bici case" to chalkoge whclhcr entering an alibi is a defence as such. and contends 
that whLic the Trial Chamber is entitled to take mlo account failure to provide notice of the 
alibi \\hen weighing the credib1Jity of the nlibi testimony, 7 the Accused cannot b<; dcpri ved of 
his right tocnlera defence ofalihi e,·cn ifhc did not comply with the Rule. 

5. The Chamb\:r recalls that Rule 67(A) proYidcs for the reciprocal di,closure of 
c,·idencc and prescribes that as early as rcasonabl; practicable and in any ewnt prior to the 
commencement of !he trial, the Prosecution shall notify the Defence of the names of the 
1vitnesscs that it intends to call to establish the guilt of !lie accmcd and in rebullal of any 
dcknce pica of which the Prosecution lms received notice in accordance with the Rules ;md 
the Defence shall notify the l'roscculor of its intent to enter the defence of alihi and any 
special defence. 

6. Ruk 67 (A)(i1J(a) requires that the l)efonce notification shall specil·y the place (l\' 

places at \\hich the accused claims to have been present at the time of the alleged crime and 
the names and addres5es oJ 11·it11es,;cs and :my other evidence upon which the accu;cd intends 
to rely W ~stablish the alibi. Ruk 67(B) goes on to specify that t.hc failure of the Defence lo 
pa,vide such nnlice under this Ruic ,hall not limit the right ,;,f the accused to rdv on this 
defence. 

7. Ruic 67 imphe.1 that the obligation is tnggcred as ''-'Oil as prncticab!e :1!lcr the aCtlLSCd 
hceomes awnrc of the natuw and cause of the charges against him or her and intends to show 

' The first lrml sc;,iun wa, held from 25 September 2006 to 20 Oe<u~,:r 2006. The second trial sc,ston s<orte<l 
on 9 January :?007 ar,d concluded or, 29 January 2()07, Twc,,ty-four (2~) w1mo»cs ;,,ere heard over a po"oJ of 
.12 1mlda)'s. 
' T. 19 October 2006, p 30, 
' Prosec111or ,-_ Smu}on Ncham/h1go. Ca.so 1'0. lCTR-200 I ~3.'f, ~chcdul1ng Ord" (TC), 25 October 2006. para. ' ,, 
'"~oumissioll< ecritcs de la llffense conformCmen! it l'arttcle 67 du RPP en margc de l'ordtmnance renduc par 
la Chambrc k 25 octobre 2006. med on 3 No,embcr 2006 ("DdCn,< Submiss,on,"J, 
'"ROponsc du procure<ir m,x "Soum;ss,on, emtc, de la defense conformemcnt a \'art,cie 67 du RPP', filed on 7 
Novet>1bcr 2006. 
'. Prost•c111ar v Ddal1c el ul. Caso ~•o, I r-%-21-A. Judgement (AC), :'O I obrnary 2001, para, 581. 

Prosc,·u,,,,- ,. Alfred .\fu.,cmµ, Case No. IC fR-96-13-A. Judgement (! C). 27 Januat)-' 2000. para. I 07. 



l)e,:1,,·i,m on Defence ( 'omplum,•e wllh /1.ule ~? ,,j !he /1.ules 

!hat by reason of his presence at a particular place or places at a particular time or tintc~ he or 
she was unlikely to have been at a place where the offC11ce is alleged to have been emnmille<l 
at the time of its alleged commlosi(>11 and that arrcr nonce of 1he alibi. the l'ro,ecmion is 
cnlitkd to find and call witnesses lo rebut tl1e n.lib1.' 

~- Ruic 67 does not imply that there ban obligation to enter a defence of ahh1. This 
would be inconsistent with the presumption. of rnnocmcc and the right of an accused t\l 

remain silent. In the present case, the Defence expressly disclosed 1ts intent to enter a dd"encc 
of alibi "111is implies that the accused claims to he present at a specilk place or specllic· 
place, a! the time of alleged crimes. A( minimum, this information is requucd to be in duded 
m the notification of a defence of alibi. ·me o(hcr ckment; (>f the Ruic simply require the 
defence 10 provide information abr>ut tl1c "ime,scs or other endencc that will he adduced in 
support of the alibi. If the posilwn is that there is no such supporting c,idcncc m this time. 1t 
could be easily stated. This docs not prejudice further im·cstiga1ion as the Rules provide for 
arncn.dments to the witness li~l in appropriate case, In \hcsc circumslanccs, the explanation 
tha! the defence is not in a p,isition. lo provide cHn !he most hasic elemcn1s of the notice of 
alibi cannot he accurate and is not accepted. 

9 When the Delencc commumcmcd its mtcnl 10 rdy on a defence oJ alibi \\'l1hou\ 
communicating any other information. it demonstrnbl} breached Ruk 67. In this regard. the 
('hamher seeks addit1(mal information a, to the circum~rnnces \lftbi.s breach. with a ,kw lO 
assist mg the Chamber in ascertaining w hetl1er \he imposilmn of sanctions is warrnntcd under 
Ruk46(A). 

10. rhe Chamher considers !hat compliance "ith this Ruic 67(A)(ii) allo,., the 
Pr\1sccu1ion 10 adduce rcbunal evidence <lunng its case thereby reducing lhc likelihood of 111 
hn., ing to lead rebuttal evidence after the close of the ddCnce case." TherdOr~, compliance 
with Rule 67 reduces delays, contributes to the faiiness of the trial and supports the prop~r 
adrninislra1ion of ju~ticc. 10 

FOR THE ABOVE RF.ASONS, THE CHAMBER 

I. Dl'.CLARRS that tl1c Defence has failed to comply with the requirement of 
Rule 67(AJ(ii}. 

11. ORDERS the Defence to comply with the requirements of Rule 67(AJ(iiJ 
forth\,1th. 

III. INSTRl:CTS the Defrncc to provide infonnation JS to the circumstances ,,fthc 
failure l\l comply with Rule 67(A)(ii}. 

' Pro<•'co/or ,. iJot,ol'd Kµremer" er al. ca.<e Nn. ICI R-98-44-T. lle,;,s1on ot> Prosccuwr', MotL,;n lm an 
Order to File Notice <>f Alibi (TC) 22 l,1arch 20117. par, 13 
'· /''"-'"''"'"' r i;d,,uard kwemera el al. case No. ICTR-98-44-1". Decision on Prn,ecuwr·, \fotion for an 
Order to rile Notice or Alibi (TC), 22 March 2007. para 1J 
"' l'm,m,10, , .. Ruwgamla. Case ',o ICIR-~3-A. Judgemcnl (AC), 12 May 200.l, para. 241; {',-0,ecuwr ,. 

AmlrJ Rwomakuba. ('a.se No. IC rK-98-44C-1' ['_ [}e,;isioo ml l'rn,ecutio11 MO(im1 fo, No\lcc of Al1h1 ""~ ( '•r--, 

Th,, l'rose,·utor ,. '>'im,fon Ncham,hrl(o, Cu.re No !CTR-200 1-~J-1 ~ I 
; ; ' 



l't'i?Z 
[)._,c,.<JOII m D4ence ( ,>mplrnnce w11h Rule 6:' cj,he Ruks 5Api·r/1007 

Arusl a, 5 April 2007. done in English. 

(! 
/; /1, -ir~ -,, --
Dcn~r. Byron 

Presiding Judge 
, 

I S<:..alof 'lhc Trilil.l{lal J 

' 

Recoproca lnspoc'1on (TC). 1-1 fon, 2005. para, 7_ Pros,•,·,,ior, E.da"ard K,,re,,,e,a el al .. Case No. IClR-98-
44-J, Tle< ,ion on Prosecutor·, Molion for an Order lo F,k Notice of Alibi (TC) 22 Morch 2007, para Para. 16. 

[he /'r"'~ uror ,, Simfon Nc/umuh.'i;o. Case No l(TR-2001-63-1 



/)mwm on lk'fenc,• Compliance o;,r/r Rule 67 a(l!,e Rub 5 Apn/ 0007 

Arusha, 5 April 2007. clone in English. 

I Seal of the Tribunal] 

Rccipro,;;al ln,p<ct1on (TC). 14 Jrn,o 2005, parn, 7; l'rosec!llor ,, i'dou.,,d Karcmera el al .. Case No. ICTK-9S-
44-T, Decision 011 Prooc-cutor's Motion for o,i Or<ler to File Notice of Ahh, {'JC). 22 March 2007, para Parn. 16 

11,e f'ro,crnror ,._ S1mJvn N,hw,.il"!,", Case No IC I R-!001-63-/" 
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(c,11ficati<'n of J\ppejl on ~dmission ol lcs<,mon; "I 11,tnc« DP Concem;n3 l're-19</4 bcnO< (H). II 
M,,rch 2001. f'l'° 4 
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