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INTRODUCTION

i The wrial in this case starmed on 19 Seprember 2005, On 19 January 2007, Judge Short
decided to withdraw from (the case. In accordance with Rule 15 Aix (I of the Rules. the
remaining Judpes decided on the continuation of the proceedings with a substitute judge.!
The President also authorized the Trial Chamber, camposed of Judges Dyron and Kam, 1o
conduct rostine matters, such as the delivery of decistons, in the absence of the substilute
judpe.”

2 On 22 March 2007, the Chamber, sitting as a bench of two judges, issued its Decision
an the Defence Motion for Cooperation of the Govemment ol Rwanda to Obtain Statements
of Prosecution Witnesses ALG. GK and UB. The Chamber granted the Delence’s teguest
wilh respect W the prior stagements of Witness UB, b denicd the motion with respect (e the
retmaining wo Witnesses, GK and & LG,

3. The Defonce for Nzirotera now applies to the Chamber for certification to appeal that

ducision.” The Prosecution partially opposcs cerification,”
DISCUSSION

4. Rule 73{D) of the Rules of Procedure and Fvidence provides that decisions rendered
an motions fled by the parties under Bule 73 are without interlocutory appeal. However, the
same provision confers a discretion on the Trial Chamber o grant centification to appeal
when cortain clearly delimited conditions are fulfilled: the applicant muest show how the
impugned Decision involves an issue (i) thal would significantly atffect the fair and
expediticus conduct of the procecdings or the outcome of the trial, and (i) that an immediate
resolution of this issue by the Appeals Chamber may materially advance the proceedings,

5, The movine pady must demonstrale that both requitements of Rule 73(B) are

satis(icd, and even then, certification to appeal must remain exceptional.”

' Praseewior v. Fdosard Kuremera, Mathicn Ngirumpaise aud Joseph Noirorera, WTR-98-44-T (Kavemero et
b ", Laeeision on Contingation of the Proceedings (T, 6 March 2007,

P fer Rules of Procodure and Evidence, Bule 15 Aix (V) and Toteroffice Memarandom from the President 1o
Judge Byeon, tiled on 13 Murch 2007

P Karemterd of af., Decigion an the defence motivn Tor cooperation of the government af Reanda o obain
statements of Prosecution wilnesses ALG. G and UB (1O, 22 Burch 20607 ¢ Tmpugned Decision™).

" Application Tor Certifiemion te Appeal Denial of Motion ta {btain Siatemenls of Wilnesses ALG and GR.
filed on 23 March 2007 [“Nzirerera's Application™)

" Mroscoutor’s Response to Mzivarera's Motion for Certinication w Appeal Trial Charmber T Dewiab oo Boton
e Uptain Statemencs of Witnesses AT.Goand GR, Oled on 28 March 2007 {“Proscoutor s Respisnie”]

Prosecutar v. Fdvard Kavemera, Matition Ngiremparse and Jaseph Norarera, Uase Mo, KTR-94-44- 25
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6. The Defence for Wzirorers identifics two issues raised by the lmpugned Decision for
which certification would be appropriate: first. that the two remaining Judges were without
authority to deliberate and render a decision pursuant to Rule 15 biv {F), second, that the
Judges erred in requiring o heighiened showing of relevance o obtain andisclosed prior
statemnents of a prosecolion witness atier thal witness has testibied. The Prosecution suppors
the Defence [ Nzirorera's reguest for certilication with respect 1o the first issue. while
oppasing certification with respeet 0 the second issue, clarilication by the Appeals Chamber
of the scope of Rule 15 bis (F).

7. With respect to the first issue, the Chamber is of the view that the scope of an
authorization to conduct Touline matters purswant to Rule 15 Ais (F) is an issue which would
significantly aflect the fair and expeditious conduct of the proceedings. Rule 15 dis (F)
departs from the general rule according to which decisions are to be rendered by a bench of
three Judges. Itis overall context and phrasing suggest thal this provision iz indecd
exceptional.” The scope of this exception is inlimatcly connected to the lairness and
expeditiousness of the proceedings, The Chamber is also of the view that an immediate
rescolution of this issue by the Appeals Chamber may materially advance the procecedings,
Whereas matters of admissibility of evidence are primarily for the trier of fact 1o determine”
the novel. legal guestions raised by the present issue form sn appropriate matler for review by

the Appcals Chamber.” In addition, the Chamber has previously rendered decisnns pursuan|

"Provargar v slrscie Shator Atafweali o ged Panfine  ANyiroarasubsds, Case Noo CTRE-97-21-T
(Avieaumascnko et o7, Degision on Nahobali®s and Nyiramasuhuke's Motions Tor Ceclitication o A ppeal
the “Idecizion on Delenee Urgent Motion w Declare Pars of the Evidence of Witnesses BY and €84
Inadmissible” (T 18 March 2004, para. 15, Prosecwsar v Peanltwe Mysromasmbucke, Case Mo ICTHR-8-42-
ART3, Docision on Mavline Myiramasubukn's Request for Bocomsidetation (A, 27 Seplember 2006, para 16}

T Rule 15 fis {F) reads as Follows: T ognse of illngss or an wofilied vacaney or in any other <imilar
circumslances, the Prestdont may, 0 sabisfed that ivis m e interests of fustics tedo so, aathorise @ Chantber w
conduct ronetine maters, such as the defivery of decilsions:. in the absence of one of more of 165 members.”

P Aviramasednoke of gl [Decigion on Pauline Nyiramasuboke's Appeal on the Admissibility of Evidence [AC), 4
Cutober 2004, para. 3 Mraseenior v Thdareste Boagosora dratien Kabligy, Jlove Srobakuze e dbacinfe
Asenpivanvg, Case No [OTR-98-412T (“Aegocors of of 7}, Decision on Reguest for Cenification of Decision
un Exclusion of Evidence (100, 04 July 2060, para. 75 Papasara ef af., Decisien ¢n Molion R Beconsideralion
Cancerning Standards for Granting Certiticnion of [nterlogutars Appeals § TC) 10 Pebruary 206, para. 5.

" Bagrsera ot @l Decision on Bequest Tor Ceanification of Ducizion on Exelusion of Evidence 1TC) 144 July
W06, para. & (Ml light of the complexity and importance of the ssues Invalved, clarification of the principles
applicable wi ikiz 1ypc of motion would maerislly advance the procecdings ™) Prosecaror v Sobodim
Mitgsevie, Cuse oo [T-02-534-T, Idecision on the Prosecution’s Interlocuiury Appeal aganst the Trial
Chomber's 1y April 2003 Decision on Prasecution Muotion Tor Jwdieial Motice of Adjedicste] Facts (AC), 24
October 2003 (where the Appeals Chamber limited its consideration of the appeal to the legal test for the
admission of adiudicawed facks under Bole 241} and thus did noe consider alleped errors relating o the
applivation of ¢his wal by the Trial Chamber™). See also, @ cortrario, Bagosara ef of, Decision on Cenilication
of Appeal Conceming Will-Say Statoments of Wilwesses DBEQL 1 and DA (TC)L 5 December 20613, jarea. 10
{"Vhe Chamber does got believe that there i serious doobt on o guestan of law, resolotion of which by the
Appeats Chanber would materially advanee the proceedings, as required b BEule 73 (007), faremera af of.
Tdecizion on Thefence Motion Tor Ceroilcanon & Appeal Decision on Appeals Chamber Hemand of Judicigl

Prosecutor v Fdanard Farerera, Matficn Xgiviempaise and Joseph Nzirorere, Case No, JOTR-58-44-T
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1o Rule 15 bis (I} and may have 1o do so in the feture as well, Should the case proceed with
these decisions having been rendercd on the hasis of an incorrect legal footing, then this
would have stenificant implications for a number of issues which would potentially need to
be revisited by the Appeals Chamber or reconsidered by the Trial Chamber on remand. '

L3 With respect W the second issue, the Prosecution submils that the Delence for
Meirorcra has {ailed to demoenstrale how abfaining the provicus statcments of witnesses AlCG
and GK is of particular significance 1o the putcome of the proceedings ar the trial. The
Prosecution argues that as Witnesses ALG and GK have already restified hefore the Trial
Chamber, unless the Defence for Nzirorera can show with some specificity that the required
documents are not of a cumulative naire, it has not been prgjudiced in any way. The
Prosecution contends that the Delence’s insistence on receiving additional disclosures iy
wholly speculative. In addition. the Prosecutor submits that an appeal tor documents i
wilnesses that have already testified without the siighrest indicia of potential o assist in
assessing the witness's credibility will nor advance the proceedings in any way. '

o, The Chamber is not persuaded by the argumcats presented by the Prosecinion as these
revisit the merits of the Impugned Decision. Indeed, the Prosecution®s arguments rely on and
assume the correctness of the interpretaion of the law expounded in the Impugned Decision.
10, In the upinion of the Chamber, the criteria for cerlification have in fact been met with
respect o this issue as welll First of all, the Chamber finds that this issue could affect the
outcame of the trial. This is a guestion which may alfect a considerable number of
Prosecution witnesses, [T the Chamber's imterpretation of the applicable legal standard iy
ingorrect, then he ¢lleet on the Defetice would be profound as previous witness stalements
constite an important tool for assessing the credibilite of witnesses. Second of all, the
Chamber finds that an inunediate resolution of this issue would materfally advanes the
proceedings. The isgue as fo the legal standard apphicable for the prodaction of documents is

one which is likely to recur throughout the case.'” in particular, the application of the

PMatice {1C1 22 March 2007, pargs. 12 (WNo uselul purpose would ke oserved by omeguesting e appeals
Chambeer Lo revisit fegal principles which # ks recently o Tirmed )

" Ppesara et af, Certification oft Appea) Concernipg Proseonion Investigaion of Proceed 1elence
Witnesses. 21 July 2005, para, 1] { Tesolution of the present comreoveesy by intedocuory appeal will avold the
serioad gonscguenoes that could result from proseeding throughout the remainder of the Thelence case o an
inuowrect legal Tootinge ™).

Y fhid, pparas, 11-13,

T M piramerifioko of @l Decision on Ntahebali's Muotion for Certilication te Appeal the Chambers Decision
Craming Kamyibashi's Request w Cross=FExumine Muthobali's 1997 Costodial Tnteryiesws (70 T Fure 2006,
para. 28 ¢*The Chanber alse notes that in the specific circumstances of his cuse, similar issuwes may arise i the
futyre, and that an immediate eesolution of this mater by the Appeads Chamber map therefore materially
wvince the proceclings ©)

Prosecuror v. Edowiard Kavemere, Mothécn Ngirieargetve cand Soseph Noivarers, Case Moo ICTR-98-43-T 4:5
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criter on of relevance in circumstances where witnesses have alrea -y been testified is related

not ¢nly 1o requests for slate cooperation, but also to other twpes of teguests For the

prode stien of doguments, This issuc therefore constitutes 2 crucial matier of procedure and

evide e, cenification of which is appropriate

FOR I'HOSE REASONS, THE CHAMEBER GRANTS the Defeyce Motion.

At sha, 4 April 2007, Jdone in English,
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" Mg parufaeko e af | Decision on Paylipe %3 iramasubuko’s Appeal on the Ad issibilioe of Evidence (A0,
4 Oale e 2004, Mperesgrsehioke ¢ af,, Uhecision on Muhebali®s and Mviremasubolo’s Motipos for Cernlication
to Appe. | the Drecision on Defence Urgent Motion o Declare Parts of the Evidensz nf Witnesses BV and QB
Mmadmis: ble {147, 18 March 2004, para. t5; Sagosora ef al.. Dectsion on Prosecution iteguest for Certification
ol Appe 1 on Adrassion of Tostimony of Witness DEY |TC), 2 Golober 2083, para. 4 Hapopera ef of |
Certifice ton of Appeal an Admission of Testrony of Witcess DF Concerning, Pre- (994 Lyents (10, 11

March 203, para, 4.

Progecn w v. Edopard Karemera, Mathier Ngirumpatse and deseph Noivorerg, Cais Noo 10 [R98-44.T 55
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