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Uecwon on /Jdc"''' l]lfl/rn/u>n (," Ce, ,ijfralto" lo •lppea/ /)<ma/ of \/ort,m ro Obwm 

Swr,•1ne,a1> of """'"'"' ~u; w,d Ci A 

INTRODUCTION 

I. ·1 he trial in this case .s!Jrtc<I rm J 9 Sept~ml>er 2005. On )9 January 2007, J,adge Short 

decided ((l withdraw frrnn lhe case. In accordance with Rule 15 h1.1· (DJ of the Rule,. the 

remaining Judges decided nn the continuation nf the procccdrngs with a onbstilule judge.1 

The President abo authori;ed the Tri~I Chamber. composed nf Judge, Byron and Kam, to 

conduct routine matters, such as the delivery of decisions, in the ahsence of the subst1lutc 

_judge.' 

2. 011 22 March 2007, the Chamber. siuing as a bench oft\\O j<ldgcs, issued its Decision 

011 the Defonce Motion for Cooperation of the Oovemmcm or Rwanda tn Ohtmn Statement, 

nf Pn,sccu!ion Witne,oc., ALG, GK and llB.3 "]he (hamber granted the Defoncc's reque,;t 

wilh respect to the prim statements ,,f\\'itness CR, bu! denied the motion with respect lo the 

remaining two \",'itncsses, GK and AI.G. 

3. The Defence for "1,irorcra now applies (() the Chamhcr for certi ficarinn lo appeal tha1 

decision.' The Prosecution partially opposes certification.' 

DISCUSSIOI\' 

4. Rule 73(R) of the R11les of Procedure and Fvidencc provides that decisions rendered 

on motion, nlcJ by the parties under Ruic 73 are witbout interlocuwry appeal. 1 lowevcr, the 

,arnc provision con!hs a discretion on the Trial Chamhcr lo grant certification to appeal 

"hen c:crrain clearly delimited condition, arc fulJillcd: the applicant mu.st .show how the 

impugned Decision in•·olves an tssuc (i) tha\ \\ou!d s1gnt!icamly affect tbc fair and 

expeditious conduct of the prncecdings or the outcome oflhc trial, and (ii) that an 1mmcJia1e 

resolution of this issue by the Appeals Chamber may malcriall) aJ,ance the proceeding,;, 

5. fhe mo,ing party must demonstrmc that both n:quiremen11 of Ruic 73(1;\J arc 

samftcd, and even then, certification to appeal must remain exceptional.' 

' l'ro.""rn/Or ,, i"douard K"remera, 1/ar/J«'" ,\gir"'"P""'' aiu/ lo,epl, .\";,ro"'"'· TCTR-98•-14• T (""Kw,·ma" el 
al "). lkC1Mn ,in C:ominuali@ of the P,uc«ding, ( fC). 6 \!at<h 2007. 
'~c, Rub ul Ptoc,d""' and hidcncc. Ruic 15 b,., (l·J . ..nd !<ltemft," M,mmandum from the Prcs,Jcm t<> 

J.,Jgc ll;r<>n. flied on 1.1 \fmh 2007 
• Kar<maa Cl ,a/, ])ec,sion nn clie defence rnoo,on lo, "'"'I'',ration of <he ~o,m1ment ot Rwanda <o oO<ai'l 
,<;,tcmon<s of l'rna<,cu<ion s,;Lnes,c, Al.(, GK aod l B (Kl. 22 Meech 2007 ("Jmp«~aed lleds,M") 
' Applica<wn for Certification to Appc,d rJenial <ii Mot;oe tn Obt.>rn Statcme<JI> ul -;, L\11c,,,cs .~LG ""d \ik. 
lilod on lJ March 111111 (";,;,irurcra', Applic.t,on") 
'l'rnsocutor", Rosp,m« to 's,irnrera', )..1oti<m l<ir ('ert11ico,,.,n ,., .\ppeal f,i,.l Chamber Ill Drnial ol M,-,,.m 
"' Ob,orn ';t,temom, of \\',\n<,,c, AT li and GK. rik<l cm 28 )..bch 2007 {"Prosec"hi,'< Rcspoase"") 



!ft.',•uwn "" /Jefcna lpphc~nonfor Cnl\fi,•alJoi, lo .-rpp,•a/ /\•mo/ of \folio" /o ()~,a,n 

-""'"'"'"'' of ,,-,,,,,.,,,,, Al C, and (;t,; 

6. The Defence for )\zirorera identifies two tssucs rnised h; the Impugned [)ccision for 

"hich certir.cation would be appropriate fir.st. that the two remaining Judges were without 

authority tc> deliberate and render a decision pursuant to Ruic 15 bi.,(~); second, that the 

Judges erred in requiring a heightened showing of relevance lo obtain <anJir,clo.scd prior 

statements of a prosecution witness a her that witness has test died. ·1 he Prosecution Sl1ppmts 

the Defence for N7irorcra·, requc;t for cerljfication with respect to the first i:;suc. whik 

opposing ccrti fication with m,pcct to the ,cco11d issue. clarilica1ion by the Appeals Chamber 

ot the scope of Ruic J 5 bis (FJ. 

7. With respect to \he first issue. the Chamber i, of the view that the scope of an 

authorization to conduct routine matters pursuant to Ruic 15 bis (F) is an ;,sue which would 

significan!ly affett the fair and e.,pcditious conduct of the proceedings. Rule 15 /11., (I') 

departs from the general rule according to which dccls,ons arc to he render"([ by a hench of 

three Judges. ha overall context and phrasing sugges,( thal this provision is indeed 

e~ceptional.1 The scope of thi, exception is inlim,ncly connected to the fairness and 

e.,pcditio"sness of the proceedings. The Chamber ,s also of the vie" that an immcdi"le 

resolution of this issue, by the Appeals Chamber may materially advance the procceJings. 

Whereas mailers of admis,ihilit) of evidence arc primarily for !he trier of fact !o determine,' 

tile novd. legal ~ue,tions rmsed by the present issue form Hll appropriate malla for rev,ew b; 

the Ap~al> Chamh<:r.' ln a<ldilkm. 1hc Chamber has pre,iou>l> rendered decJ.sion, pur.suanl 

'l'm,e,·""" ,, Ane,,., >!mt,,m .,·1a/wOo/1 and P,wlme \'j1ramarn!ruko. Case 'Co ICIR·97·2l•l 
1··,\ wama.wh"k" er al .. "), Deo,s«>n "n :,;u,1,ohsli", and N),rama,uhuku', "1otions for Certitko«o" u, Appeal 
tl1c ·Decisioo "" Dcli:occ l'rgcn< \tor"m w Declar< Part, of <he r,,-,d«>C< nl" Wierte.«es RV ,rtd ()HI, 
loadn,issihlc' ( IC)_ l~ M;<c<h 2004, ra.-a I), l'rn."·,·utm ,- Pw,lme ,\',,wmu<u!ruko, Case Nn IC1 R·'>R-4:l• 
Al\7S, [)eci,ic>n no l'ao]ine NJ Lrnma,nbul<>', R,'9""' fo, Rcum,,Jerat;,m (,\l ), 27 ~cp<cml,c, 2004, pmo. I() 
' Rule 15 b1., (Fl reads "" follows "111 cos,; uf 111nm "' ao un~lkJ vacanc; '" m •'1) oihec ,,.nihr 
,;,,um"""'"'· 1ho P,esidcnt ma;, if saLi,licd thal it is '" the '""''"'·' <>f ju>1ic, "' <l,1 ,o. ;wthc>mc ., l ·hamn<r w 
"'"duel w«11ne lll;tic<S. ;udi a,s the Jdt-"C<}' <>I' deci>ton> ;n Ille aO>c-nce of on,· or mo,e ol it> memi,m ' 
' ,\'i,rama.111/mfo ,i al. lkrni,m "" l'auhne :..-; ir J1m,uhoko ·s Appeal o<> tl>e ,\dmiss,bilh) of Evidence (AC), 4 
O,whcr 20{)4, P"• :'; l'ros,,,:,.,or ,. Tl1<'ones1e Bago,orG,U•·ar,cn KaM,g,, •lloy, .\'raba*'-=• and ·"""'"le• 
,,,.,,8 ,,,,,,,,a C,sc No l(TR·98•41.-r ("Hag"""" et al ·i. lkrni<in on Rcque,1 for Cmiflminn of Dcm,on 
vn Exclust<>n of h1Jonce ( IC). 14 Jul: 200(,, parn 7; Bogosora ct a/,. IJcc,SLOO "" ~!olLon lur Rc=nstdc<HLlon 
/'oncoming S"'nJards lnr Gratollng Ccrt,lic,1ton of Interlocutor., App,.,dl; ( T'C). 16 J"ebrn.i,, 211%, pai,_ :5 
'' Hog"'"'" er a!. Doci,ion '" Rcquc,I rn, Cc~illcn"<ln or J)ec,sioa "" (,clusion nl f><doocc r f(') \al l\11) 
:onr,_ para 6 ("lo light of tho comple>it)' .md imp,m;mce oft he"'""' in,nhcd. clanfic.,"'m of ,he rrrnccpl<> 
apphc,blc rn tlib \)PC of motion \loul<l m,occi,11; ad,·ancc the p,vcceding< "'1, l',mern10, ,, SfohwUi,, 
.\/dosc,·,c. Cs"' ".>lo 11-02·\~. r, IJcdsioo on the Prosecutioo"s lntcrloc\lto,i Appeal ag»nsL 1h, Tri.,I 
Chombcr's I() Apnl 200.1 IJec.s,oa on Prus<c><1'011 Mullon fo, Judie IOI Notice of AdJudicat,'-1 l acts (/\Ci, l~ 
October 21101 ("here 1he ',.pp<ols Chamber hmlt,d it, con«dcration <if t11c ,ppeal to the legal test for the 
admt«i<>n of odJudica!cJ face; 1m,lcr Ruk 94(Jl) and thus did no, rn11stdcr alleged mm relating to lhc 
•flPILcut;on of Ehi, «:sl by the '[ ,ial Chamh<:r""). 'see also, a nmt, a,w. Bq;,,,ara et ol , Dwsion oa CcrtrncatH)<l 
ol Appcsl '""°'''Tung Will-Sa) ~"'tcmcno, of Wiu,e,sc, DBQ, DP""" ]),\ (TCl, ,I lkwTibOC 2(ttll, I"'""- 1G 
("I he Cham her doc, ""t bellow that there " ""'""' doubt on a quc.l!ion of 1,L"", ,c,ulo1iun of whicb b) Lh, 
Arr<·_,I, ('io;\mber \\Ouhl matertall) ,J,:mc, th, procttdrnp. a, <eq<m«t b) Rule 73 ill)"); Kar,m<ro ,i al, 
Dccisi<ln on !l,f,nc, ~fotioo lnr t•,~,;ficac;o,i '" llppoal Dcci""" uu ,\ppcals Charnlx-r Rorn,ud nr Jndicoal 



nec,,wn on Odenc,• .Jprt,c,,1,0,, ,10, Cmificanon 10 lrp,,a/ i!cma/ 1,f \/orro/J '" ()bra,,. 
Swl,·m,,rt, of W,,,.,_,_"'' -ILG ~nd CK 

to Rule 15 bi, (f) and may have to do so in the tuture as well. Should the case pnic~ed wicl1 

these dccision.s havmg been rendered on the hasis of ~n inc<lrrcct legal fm,1ing, then this 

would ha,·e significm,1 implications for a number of issues which would potentially need to 

be revisited hy lhe Appeals Chamh-er or reconsidered by the Trial Chamber on remand."' 

8. Wah respect lO the sec<>nd issue, the Prosccmion submits that the l)efcn~c for 

N,irorcra has failed to demonstrate lmw obtaining the prcsimos sla1cmcnts of witnesses Al (j 

and GK is of particulJr significance lo the outcome of the proceedings or !he [rjal. The 

Prosccu110n argues rha! a5 Witnesacs AJ.G and GK hdvC already testified \>cforc the Trial 

Chamber, unle.s; the Defence for Nzirnrera can show with som~ specilicitJ that the required 

documents ar,; not of a cumula1;ve nature, it has nnl been prejudiced in any way. The 

Prosecution contends <hat the Delcnce's insistence ~" receising additional disclosur~s is 

wholly speculative ln addition, the Prosecutor submits that an appeal for documents for 

v.itnc,sc,, that have already testified without the slightest mdicia of po!cntiol w assist in 

assess mg the "itness·., aedibili!)' l'ill nor advance 1hc proceedings in any way '' 

9. The Chamber is not persuaded h; the arguments presented by che Prnsccutiun a,; these 

revisit the merLts of the Impugned Decision. Indeed. the Prosecu!lon's arguments rely nn an,1 

assume 1he correctness of the inle'l'relation oflhe la" exp<>unded in lhe Impugned Decision 

10. Jn the upinion of the Chamber, the cti!eria for certifo;atkm have in fact been mct with 

respect to this ;ssue as well. rirst o! all, the Chamber finds that thi, issue could ~ffecl the 

omcomc of the !rial. \'his is u ~ucstion v.hid, may affect a considerable number of 

Prosecution witnesses. If the Chamber's interprcta1ion of the appltcablc legal standard i, 

incorrect. then lhc effect on the Defence would h-e prnfound a.s prevbus wimess statements 

con<;titute an imporlanl tool for assessing the credibility of witnesses. Second o!' all, the 

Chamber finds that an immediate n:solution of thi> issue "ould mate,;afly ad,·ance the 

proceedings. The issue as to the legal ,wndard app!ic~blc for !he prmludir,n <>f documents ;, 

on~ "hkh is likely lo ,ecu, rhrnughnut the case." In particular, the application of the 

---------------~ 
NN,cc {IC). 2! \larch 20U7. paro, 12 c·:,;o usetill purp0,e woe.Id he ,er,cd h) ruquc,ung Ille Arpo•I, 
0,amkr to «mil leg;/ pr<nc,ples wh,ch i, hos re<Cllli_, affirmed •·1 
"' l!"t~'"'" er al, Cen,1;c,ti<,n <>f Aprc,I l\mccmiog Prosecution ln,cstLg•uon lll Pn>lcc<cd DOience 
Wirnem·s. ;> I fol) 2005. para_ 11 {"oO<o]u\LOI, of the p, """' C<lntC<l\Cts) h) interlocutor, ,ppeal "ill a,·o,d ll,e 
"'"'"' consequences tl,,t could rcsuli from procc"<C<l1ng thmt1gh,,.i! <he rem;,ndc! of the Dclen,c c,,c (Hl so 
Jn,,<>£rcc·1 kgal /0<,i,n~ "l 
"/h,d.poras. ll-lJ, 
' ,\:,·.ran,1,rii/tul~ {'I al , l)<Cisioo on >.tahnhal, ·, \1',!,0<, for Ccn,llc,,i,nn U> Appeal the Chamhds Dochi<>n 

"'""""g K,n;,lxLst>i"s R«iu<,l tu Cross-Exam1oc Ntahtlhali's 1997 c.,,u,c1,,1 hitcr"c~, (H'). I J,mc 21lll6. 
para l8 (" I he ('h:,,nhcr alw hlll<> that m the <pccifac mcuot<\anccs ot thi> case, ><n1ilar ISSUC> moy arise ;n ih, 
lu<;rn. uod <hot on ,mmcJoatc rc.soluiwn ,,f th1> md<l« t,_, <he App,·.,ls ('hambc, mJy 11>crehc ,na!erblly 
ad,once the prnccc,l,i1~, ··i. 



t?eci; '" on IJ,.h·•~e Aprlu•atfu,._(01 Cm;ficnuon to .1pp,>o/ Dcma/ of ,',/c,r,a" '" ')bwm 
St,"'" "'" of"'"""'"' ,llt-; and GA 

4 ,/p,,1 2007 

cri1e, on of relevance in dn:umstances where witnesse.s have alrca ·y been tes1illed is related 

not , nly 10 requests for slate cooper.111on, but also to uthcr l':res c,f re~ucsls for the 

prod, ctiun of documents. This is.sue therefore cun.stitutes a crucial matter of procedure ,rnd 

cvide 1cc, certification of whicl, 1s appropriate.1 3 

FOR fHOSls REASONS, THI,; CIIA'.\-1BER GN.A~TS the Dcfcucc 'v!otion 

Ac !Sha. 4 April 2007, Jone in English. 

Prcsidmg Judge 

[Seal of I.he Tribu~al] 

. _, :1 
-;;.··:;:,;-;_; f 

r-
~c_~ - 5 i;,,J 

( ,be;~~o Gu,stave ~lm 
JLJdge 

, .. -~!'"" """h"k" <1 ul. llcmio" "" Paulrne -.·,ir,ina.suhu~o•s Arre,I ◊n ch, Ad ,;ssibilll) ut h,dc1ke 1A(), 
-l (H<>l>, 1004, ,'>'yn~ma,"h"k" ,i a/., tkcis,c,n ~" NU\liobali', asd >.;y,rnno_,uhul o's '>lot"'"' fo, C«'l,H"""" 
to App< I the DcdSlun on Defence Urg,nc \lotion to D,clore Parr, of ch, E"uen,·, ofWitlloS>c> R\' '"d QB/. 
lnadm,s blc(l'Cl, 18 \larch 2004, I''"" I~; Bar;,,,v,a" al. Decision on P,osecucion Rcqu,sc for Certi~ca,wn 
o[ App< .l on Adm,ssrnn of TrnimM; ol Wi\"c" ODY [TC), 2 Oclobcr 20t l, p,ra. -l; Hag,,,~,.,, ,t al, 
CcrCJ!lcc i,,n of .~ppeal on Adm11"0" ol lcstimon)" <>I" Wio·,s, Dr (oncernin, Pre-1994 benc,; ('I('), 11 
\l.\f"ch 2 OJ. para. 4 
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