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INTRODUCTION

l. The trial in this case commenced on 24 September 2004, Prosecution Witness AOE
testified on 8. 9 13 and §4 June 2003, On 7 Decemiber 2006 the Prosecution closed (ts case.

2, On 12 March 2007, the Detence for Bizimungn filed a Motion requesting the recail
of Prosecution Witness AOE for additional cross-examination on a document gnnexed 1o his
July 2003 guilty plea before the Rwandan authoritics {the “annex™). which the witness
mentioned during his testimony before the Chamber. The Delence further requests the
Chamber to order Prosecution Winess AQE to bring 1o Arusha all documents in his
possession that are related to his testimeny.! The Prosecution responded on 15 March 2007,
apposing the request. On 21 March 2007, the Defence for Bizimungw ftled a Reply.

DELIBERATIONS

3 As a preliminary matter, the Chamber neies that the Defence Reply was filed out of
time and without further explanation. Accordingly, the Chamber will not consider the
submissions made therein. The Chamber once again urges the DiZimungu feam to apply more
diligence and file documents within the time limit set forth by Rule 73(E) of the Rules af
Procedure and Evidence,

i} The issuc of notice

3. The Defence submits that the purported mecting of 7 April 1994 where the Accused
Bizimungut allegedly made certain remarks was introduced into the Prosecution’s Pre-Trial
Briel based on the content of the “annex™. The Defence argues that it is in the interests of
justice to recall Prosecution Witness AOE 5o ax to cross-exantine him on these allepations,
which arc nol ¢ven pleaded in the Indictrnent, The Prosecution responds that the allegation
was introduccd into the Pre-Trial Brief based on Witness AOE's statement, which was
disclosed 1o the Defence in June 2004, and not on the “annex™. “The Chamber emphasizes that
whether or not a cerain fact is pleaded in the Indictment is an issuc of notice. In its Decision
of 15 June 2006, the Chamber recalled the relevant jurisprudence on the issue and held that
the failure to plead material acts in the Indietment rendered it defective. The defect however
may be cured subsequently through timely, ¢iear and consisient notice.” There is no necd 1o

further address the issue at this stage.

i#) The Chamiber's oral ruling of 13 fume 2005

5. T'he Defence submits that the Chamber, in the course of Prosecution Witness
AOF s testimony. orally granted the Defence’s request to recall the witness if and when the
“annex’” was made available to the Defence and that the Prusecution at the time did net
oppose the request. The Defence argues that this shows that the criteria for recalling
witnesscs, as established by the Tribunal’s jurisprudence, have been met. The Chamber has
carefully revicwed the transcripts of Wilness AOE's estimony and does not agree with (he
Defence’s suugestion, The Chamber's oral ruling of [3 Tune 2005 made it clear, infer alia,
that “the witness, too, will be available for further cross-cxamination, if any, on that
document.™ These words do not mean that the Defence was ahsolved from its responsibility
to demonstrate that the [egal requirements for recailing a witness are satisficd. Indoed, the

N Reyudte de L2 Delence d”Augustin Bizimuongu visant 1¢ Tappe] du Témain AOE pour comire-inlermugatgine
additicemel.”

* “Necisian on Mdindilivimana's Extrermely Lrgent Motion to Prohibit the Proseowtion frem |eading Evidenee
an important Material Facls not pleaded in the indiciment through Wingss ANFY, paras, 26. 27

T, 13 Jupe 2005, p. 15, lines 24-25.

Prosceutor v. Awgustin Ndindiliyimana, Auguslin Bizimungu, Frangeis-Xavier Napwonemeye, [nucent
Sagabuiu, Case Mo  1ICTR-00-56-T

63971




Leirion on fcfence Madion o Recall Prosecifion Withess AOF for Addiional 3 - AT 3
Cris-Excmindatinag m
Chamber's words, properly understood, would imply that recalling the witness for further
cross-examination would have 1o be both necessary and legally justifiable.

iiiy Criteria for recalling a wifiness

B, The Chamber notes the criteria for recalling wiltnesses for additional cross-
examination:

A pary secking 1o recall @ wiltness must demonstrate good cause, which
previous jurisprudence has defined as a subsiantial reason amounting in law
to & lewal excuse for failing to perform a required act, In assessing, gond
cause, the Chamber must carciully consider the purpose of the proposed
festimony as well as the party’s justification for oot offering, such evidence
when the witness originally testified, The right to be micd without undue
delay as welt as concerny of judicial economy demand then recall should be
granied only in the most compelling of circumstances wiere the evidence is
of significant probative value and net of a cursulative nanre.?

7. Where the Defence seeks to question & withess on inconsistencies between
testimony and any declarations subscquently oblained, it must demonstrate that the inabilicy
1o put these inconsistencies to the witness will cause prejudice to the Accused. The Chamber
will decide whether there is a need for the wimess’ explanation of the inconsistency o
whether the inconsistency is minor or self-evident so that recall is not necessary,”

8. The Defence submits that there ape imporant contradictions between Prosecution
Witness AOE's testimany and the “annex™ for instance, contrary {o his testimony. the
“annex” does not mention at all that the events to which the witness testified took place in
Rugeshi ceffufe. The Prosecution avers thal there is no inconsistency. The Chamber notes
that the “annex™ only briefly refers to the alleged events of 7 April 1994, without
mentioning the name of the celfife. The Chamber is not convineed that the failure to mention
a cenain cellule in this brief referepce amounts to an inconsistency. A withess” estimony.
where several grestions from Both parties are put to him or her on one speeific event, tends to
be mare detatled and exbaustive than a prior stalement. To recall a witness solely on the basis
that some minor detail he mentions In his testimony was not mentioned in a prior sttcment,
does not meet the test of the “mast compelling of circrmstances.”™ In addition, the Detence
failed to demonstrate that the inabilily to put the alleged inconsistency to the witness will
cause prejudice o the Accused.

9. The Defence further requests  additional cross-examination concerning  the
circumstances surrounding the annex o the guilty plea. The Chamber notes that the Defence
itselt admits that the issue had been dealt with “extensively™ during Witness AOF's
testimony.’ The request for additional cross-examination on this issue is thus not warranted.

! Bagasora et @ Iheeision on the Peosecution Motion to Recal]l Wilness Nyaniwe™ (TC), 29 Seplember 2004,
para. @ See alto Bagasera ef @, “Decision on Defense Motion 4 Bocall Froseoution Witness QAN for Croes-
Exuminalion” {7, 19 Seplember 25, para. X Simba, “Decision on the Defenee Motion to Becall Witness
KEL for Further Cross-Lxamimation™ §TCY 28 Ocwher 2004, pars, 5.
¥ Ragesors of af, “Decision on Defence Motion to Recal]l Prosecution Witness OQAD for Cross-Examination”
(PO 19 Seprember 2005, para, 3.
* Unafficigl ranslation.

“Aw cowrs e fa depesition du Témoin AOE i g longucsert Gre guestion d'un decument titild
a garere v para. 2ol the Defence Motion.

Prozecutor », Apgusin Mdindilivimana, Aogustin Bizimengu, Frangois-Xavier NFmwoncmese, nnoacent
Sagahule, Case No. JCTR-A0-56-T
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FOR FTHE ADBOYE REASONS, THE CHAMBER

DENI! 8 the Defence Motion.

Arushe 3 April 2007

. RS pRagt
TC;D/ - Read and approved by

K'q'fﬁi:; le Silva Taghrid Hikmet Seon Ki Park
Presidi s Judge Judge Judge

{absent at the time of the signature)

[Seal of the Tribunal]
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