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INTRODUCTION 

OJM o, 

I. The trial in this ca,c commenced on 24 Septemher 2004. Prosecution W,mes, AOE 
(cslitied on 8. 9. 13 and 1-1- June 20115. On 7 De,ember 2006 the Prosecution ci(,scd its ca,e 

2. On 12 Yforch 2007. the D..,ti:nce for l:\izimungu tiled a .'-'101,"n requesling the recall 
of Prosecution Witness AOE for additional cross-examinatjon on a do~ument annexed \o his 
July 2003 guilly plea b<,fmc the Rwandan autboritic> (the "acme,··1. which the witness 
mentioned during his testimony before the Chamber. The Defence further requests the 
Chamber to order Prosecution Willlcss AOE to bring to ;\rusha all documents ,n his 
possession time arc related to his \cstinmny I The Pmseculion responded on 15 "1arch 2007. 
opposing the requesc. On 21 Marcti 2007, the Defence for Bjzjnrnng-u filed a Reply. 

DllLIBF.RATIONS 

3. As a preliminary maner, the Chamber notes that the Defence Reply was filed out of 
time and without further explanation. l\ccordingly. the Chamber will not consider the 
submissions made therein. The Chamber ,mce again urge\ the F,jzimungu team to apply more 
diligence and file documents "ilhin the time limit set forth by Rule 73(E) of the Rules of 
Procedure and Evidence. 

i) The issue of notice 

4 The Defence submits that the purported meeting of7 April 1994 where the Accused 
f.lizimungu allegedly made certain rernarl,.s wa.s introduced into the Prosecution·s Prc-lrial 
Brid based on the content of the ··annex"'. The Defence argues that it is in the interests of 
justice to recall Prosecution Witness AOI: so as tn cross-examine him on these allcgat,on\. 
which arc nol even pleaded in the Indictment. Tile Prosecution responds that the alleganon 
was introduced into the Pre-Trial Brief based on Witness AOE"s statement, which "'"' 
disclosed to the Defonce in June 2004. and not on the ··annex".'[ he Chamber ernphas,le> that 
whether or not a certa,n fact is pleaded in the Indicuncnt is an issue of notice. In its Decision 
of 15 June 2006, !he Chamber recalled the rcle,·ant jurisprudence on the issue and held that 
the failure to plead material facts in the Indictment rendered il defeclive. The defect however 
may be cured subsequently through 1imely. clear and consistent notice.; There is no need to 
further address the issue at this stage. 

ii) The Chamba'.< oral ruling of 13 Jun~ 2005 

S. The Defonce submits that the Chamber. in !he course of Prosecution Witness 
AOl'"s testimony. orally gramcd the De fence's request to recall the wimcs.s if and when the 
'·anne~'" was made available to the Defonce and that the Prosecution at the time did not 
oppose 1he request. The Defence argues that lhis shows that the criteria for recalling 
witnes:.cs. as established by the Tribunal" s jurisprudence. have been met. The Chamber has 
carefully reviewed the transcnpts of Witness AOE::"s lcslim,,ny and docs not agree with the 
Dcfence's suggestion. The Chamber"s oral ruling of !3 Jun~ 2005 made it clear, inter a/ic,, 
that .. the witness, too. will be available for further cross-examination, if any, on thal 
document."') These words do nol mean that the Defence was ahsolved front its resp-onsibilit)' 
to demonstrate that the legal requirements for recalling a wi(n~ss are ,aii,f<cd. Indeed. !he 

' ··R0<jue1c Jc la ()clencc d-Augu>\rn B,,,mungu , ,,...,,1 le roppcl Ju 1 <'awm AOE "''"' concrc-int"mg,itoice 
addi<i<>nncl."" 
' "'flem;on on Ncl111diliyimana 's htrcmcl)' l:rgcru \1oMn to Prohibit the Pws<:cu""" from l.ea,t;ng E,·,dcnc< 
"" lmporcanl ,,fatcrial Fae« noc rleade,J ,n the lndictmcn< <hrough W>tne>< 4 "\F'", porns. 26. 27 
' T. IJ June 2005, p. 15. line, 24-25. 

Prosecuw , ,\«~u,1L11 ";,,"din<liiL) ,m,na. Aug!lslin Bwmun~u. Fran~o,s- Xa, ,er Nsu"onemc;<, lnnuccnc 
Sag,hulu. Cose No. IC I l(.OO-l6• T 
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Chamber's words, properly understood. would imply that recalling the wi1ness for further 
cross-examina1ion would have to he both necessary and legally ju.stifiable. 

iii) Criteria for recalling a wil11es.,· 

6. The Chamber notes the criteria for recalling witnesses for additional cross· 
examination: 

A party seeking to recall a witness n,ust dcmnnstratc good cause, which 
prev,ous JUmprudencc has defined as a subS1ant1al reason an,ounting 1" law 
to a legal excuse for falling to perform a required act, In assessing gond 
cmJSc, cite Chamber must carclully consider 1hc purpo,c of the proposed 
testimony a; well a; the party's Just1ficaELon for nnt offmng such eviJcnce 
when the witness nnginall) testified, The right tn be med without tindue 
delay as "ell as concerns ofJudic,al econom}' demand thal recall should be 
granted only in the most oompelling of circumstallces where the c,·idencc is 
of sign,ficant probative v,lluc and not of o cumulsti\•e nature.' 

7. Where the Defence seeks to question a \\itncss on 1nconsistendcs llct«cen 
testimony and any declarations subsequently obtaimxl, it mllst demonstrate that the inability 
to put these inconsistencies to 1he «itness will cause prejudice to the Accu,ed. The Chamb<:r 
will decide whether there is a need for the w,~1es_s" explanation of the incon.1istenc)' or 
whether the mconsisll:ncy is minor ur self-evident so that recall is not nc~essat) .' 

8. The Defence submit, that there are important contradictions between Pro,ccut,on 
Witness AOE·s tes\im,1ny and the -·anne~", for instance, contrary to hi.s \estimony. the 
··annex" does not men1ion at all that the events to v,hich the witness te;r;fied took place in 
Rugeshi ce/lufo. The Prosecution avers that there is no incon.sistency. The Chamber notes 
that the "annex'"" only briefly refers to the alleged events nf 7 Apnl 199~, without 
mention mg the name of the cel/u/e. The Chamber is not convinced that the failure tn 1nention 
a certain cel]ulc in this brief reference amounts to an inconsistency. A witne1s· testimony, 
where several que,1ions from both parties arc put to him or her on one sp<:cific e,·cnt. lends to 
be more detailed and exhaustive than a prior statement To recall a witness solely 011 the basis 
that ,ome minor detail he mention, in his testimony was not mentioned in a prior ,w.tcment, 
Joe, not mcci 1he tcsi of the "'mos\ rnrnp,,:l!ing of c,reumstances."' In nddirion, th.: Deknce 
failed to demonstrate that the inability to put the alleged inconsistency to the witness "ill 
cause prejudice to the Accused. 

9. The Defence further requests additional cross-examination concerning the 
circumstances surrounding !he annex to the guilty plea. The Chamber notes tha! tile Defence 
itself admits that the issue had been dealt with "extc'flsivdy·· during Witness AOF's 
testimon~. 7 The requc,1 tor additional cross-examination on this issue is th tis not warranted. 

'Bago,a,a et al. ··l)c,;is,on nn lhc Prn,-;eout,on Mo'"'" to R.c,call WiLnoss ")ani"""" (TCI, 29 Septemb<,, 2004. 
p,rn. U. See ai,o fiago,ora et al , ""D«isi,m on ll<frnce Motion '" Recall rrnsc'Cution w,rnc,s OM\ lnr c,,,~,­
E,"rn,nat""'" {l"Cl. 19 September 20-0;, para 2; .\'1mba, "Deciwm nn lhe D<fenoe Motion to Recall W11nc» 
KLI. for Further (cos,-Lxuminal'l>n" (TC). 2~ Octnher 2004, p,ra. 5 
' llilgo;om et al . "Decision on Dclcncc Mn,;on to Recall P"~tcutwn \\· illlC>S OAB ''" Cro,s-Fx,a,,n,hnn" 
( IC!. 19 Sep,embet WOS. para, J. 
'Unoffic,ul \Jon,ldlion . 

.... Ju cours de la def"'"''"' Ju Tlimom -IOI•: ,I a /on~uement etc qurnhm d'"" documcm 11Jtih<N 
« aan,•«•, _··,para ~ nftlic Defence Motion 

Pruse<utor ", ,o\ugus,in N<lindii;)-imana. Augustin Bi,imungu. Fr.,,;o«•X•""' \7u110,,cme)e. lnno<,mt 
~ag,~ulu. ( ,.,< \"o ICTR-011-)6-T 
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