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INTRODLCTION 

1. The trial m !his case started on 19 September 2005. On 29 Dcccmlxr 2006, the Trial 

Chamber, compoied or Judges Dennis C. M. B)ron. presiding, Emile Francis 'ihort ~nd 

Gbcrdao Gttsia,e Kam. denied a motion made by the Defence for N,irnrera. J<>incd by !he 

Defence tor Ngtrumpatsc. reguestin_g, rursuan, to Ruic 91(J"\) "f [he Rules nt Prncedm-c .inJ 

J,vidrncc 1hat an m>w11, , w·ioe be appoimed 10 im·est,gatc the fob: tcslimon; of l'rnscc<JI ion 

Witness ,\hmcd Mhonyunki~"- 1 11,c Defence for :,.:zirorcrn upplicd to the Cham her fur 

cert,tication to appeal that llecist<>n. ·1 he Prosccunon <>pp<>sed the \lotion.' 

2. On 19 January 2007, Judge Short decided to \\Jthdraw lrorn the ca,.;. ln accordanc·c 

with Ruic IS h"· (DJ of lhe Rules. the remaining Judges decided 011 the continuation of 1hc 

proceedings with a substi1ute judge.1 The President also authmi,ed the Trial Chamber, 

composed of Judges 13;-ron and Kam. 10 conduct routine matters. such as the delivery of 

dt'cisions, in !he absence of the substimrc judge.' 

DISCUSSION 

3. Rule 73(13) of the Rules provides that Decisjons rendered under Ruic 73 motions arc 

without inlerlocu\ory appeal. J [owcvcr, !he Ruic confers a discretion on the Chamber to gram 

certification 10 appeal when ccrtmn clearly delimited condttions arc fulfilled. the applicant 

must sh,lw (i) how the impugned Decision involves an issue that would ,ig-nificantly affccl a 

fair and expediti<>us c<>nduct of the proceedings or the outcome of the trial. and (ii) that an 

•·immediate resoluti<>n by the Appeals Chamber may materially ad,•ancc the proceeding,". 

4 The moving party must demonstrate that both rcquucmcnls of Ruic 7'l(R) arc 

.satisfied, and ever, then, ~criiricatjon to appeal must remain cxccp1ional.5 Certification is nm 

determined on the merits of the appeal agam.st the impugned decision.' 

' /'rosec•Wr ,. &loua,d A'aremera. MmhicJ< ,\'grmmpatsc and Jase1,it Soi,r,,-,,ra, C.l,e 1'<> ICrR•9~•44•1 
(""K"crncra Cl ,I"'). Decision on Defence Motion for ln>cs!I~•""" of Pf'<>,ecuL<on \\,,ne,; Ahmed 
Mbonyun~i,_. fo,- hk Testimony ( rC). ;i9 Ueccmbcr 2006 (·'Impugned Dm,rnn"J. 
'Defence fnr 1'7'mr«a. Arplkation for Ccn,nc.-ion 10 Appeal fkc,sina "" \-also Te,<1nwny, 4 Ja"""'' 2007 
("'~,irorcra·, Apphcotion""); Prose<utor', Rcspon.1c lo Nmorcra's ~lotion for C<t(d;c.cnm \n Apr-ea! llm,inn 
on False I cstlmon). 9 Januor)' 2007 {"Prnse<uto,·, Rc.spoasc"'), 
' Kar<mm, ,r al , lJccision on Co,'1inuat;on of the P,oee<dini, (I<'), 6 Marci, 2(1(17 ("Dcm,on "" Cnn\tnuo<n>n 
nfll,o Procee<lmgs"). 
' Sec Rulo; of Prn<;<duc< and Evidence. Ruic 15 /,,s [F); and lnl<nllliee Memorandum from lh< President to 
Judge B)'ron, filed on lJ March 2007. 
'l'ro«<uwr ,. A;,;,,,. .\'haforn Ntalwl,ah and I'~"/"" ,\),ram,,,,,hi,ko, Cas.c No, ICTR-91-21-T. Dcci11un on 
NUl>al,ali's a<Jd Nrirama«zlwk<l', Mo!iu,,, for ('ertiJka,,on ,o Appeal the · Dec,s,011 on Defonce UJ'gent Mo,ion 
to Declare Parts ol lhe Fv,d,nce of Witnesses R\' and QIJZ ln,Jm,s,ihle' (TC). 1S March 2004. a, para. 15. 



5. The Defence submits that the issue uf false tc.stimony bearing un material issues is 

one which significantly affects the fair conduct of the proceedings as well could affect the 

outcome of the trial if such tee<timony was belk,·cd by the Chamber.' The Defence further 

argues tha! certificaHon is approrriale in relation l<> issues which go !<> <>btaining evidence 

relating to the credibility of witnesses' and cites a numkr of deci,ion, in support of tlm 

claim.'' The Defence submit, thal 1hc sccon<J requirement for gr ,mling cert•fi~ation i., al,n md 

becau«: a ruli11g nn this issue 11ould '""'"as" deterrent lo other witneo,es from giving t.,lsc 

testimony.'" Referring tu decisions where the criterion nr mmerially advanc,ng the 

proceedings "as found to be met when an issue afb:1cd testimony in the \rial from multirlc 

witnesses as well a, problem, that were likely to recur, 
11 

the Defence roint~ out that "' the 

present case, the pllnishmcm and deterrence <11" false testimony during the Prosecutinn' s case 

1>,ould improve the qua I ity of the evidence heard during the remainder of1he trial." 

6. ln the Chamb<:r's opinion. the issue in the lmpugned rJecision is nm false testimony. 

but rather the initiation of separate prncccdings to pmsecute a w,tness for the crime of 

perjury. This issue relates to additional proceeding, which arc ancillary and Jo ttat affect the 

fairness. expeditious or outcome of1hts trial. Indeed, the Chamber wLII assess issues n::lating 

10 the credibtlity and prohativc value of wi1nesses during the judgement phase ;ind in drnng 

so. it" ill not be b<Jund by lhe findings or a differcmly constltulcdJudicial authortty. 

7. The Chamber holds the view that the decisions cited hJ the Defence where 

certification was i;ranted with respect to issues which pertained to obtaining eviden~c relatmg 

to the credibilit~ of"imesses are distinguishable from the present case. The issues miscd in 

the,;e Jecisiotts related lo lhe adnmsibility of contradictory nidcnce and 1,mi (u be deal!" ith 

in the course of proceedings. !n the present ca,c. the initiation of ancillary proceedings serw 

P,o,<ern/01' , Nyiramaouhula e, ,a/,. ('as,, Nn tCTR-98-42,AR7J. De<i<ion on l'aulin, :,,y,rama.suhuko·.s 
l\<qUN lor R«on<idcra,ion (AC), 27 ScptemO<or 2004, at par, 10, 
• Kacernm, "'al, l.l<chi"n oo l)efoncc Motioo for CortiLJcatio<> '" Appeal D,c;,,,,,, Grnntin~ Sp,xial ""'"""" 
Measures fot WJtn,.<1 All~ (TC). 7 J""' :lQU6, al para 5. 
' lhul. 01 pars 9 
' !bu/, ar !''"' IO 
' f,:a,emem ,, a/., Oto! D<<isirn on c,·~ificaLioo of the (),ol D,·ci<i<ln c,I 16 I obru-,y 2006 lot 5'->) of 
l'rucccJ,og< (IC), 26 Fcbrnary 2006, I'm,«'"'"' , Bago,o,r1 er al, c,.., No ICl'R-98-41-'I, Ccr1,fication ur 
~pp<lll cno,erni,,g Prom,u1,.,,, Jn1~s,igatioo of P,o,e.o,cJ Def ma Wl!nessc, ( I C). 21 July W05; ibid, 
Dcrnioo on C,rtifica\Lon of lmerlocutQt) Appeal Concemin~ Pros,."""on DLSelosure of lkfcncc \\'"""' 
S!akmcnO> ( T(). 22 ~lay W05, 
'"'\lt1rurera·, t\pplicati,>n, at porn. 12 
" p,~,erntor, ~·yiramamhufo e/ al .. C"-se No, JC'TR-98-'2·1. Dc'Cbion on Ntah"h,;l,'s ~folion fo, 

Ccrt,flcota<>n ,o -~rrc.el the Chamber·, l)ecis,on l1ran<ing Kon)ib.shi's Request to C,oss-E,amino :,.it,llobal•, 
1997 CuslO<:laal lntcr.i<"> (TO, l Jone 2006, a, para. 21; &gosam Cl al., Case 'so. IC nt-98-4 l -1, De<1>1on on 
(crl1foeation nl" lnl«locutory Appeal Concerning Pro.sccuti,.n Di,closu,c of Defence Witness S,aocments, 22 
May 2006, at porn 6 
,: N,ir<m:ru ·, Applic,,tion, ,< p,'.lr. IJ, 



'2_fS1Cz 
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a different purpose which is not relevant to the current trial proceed,ngs. Mun.:ovcr, the,~ 

decisions involved issues which related lo a broad category of documents'J a, well a, a \a,gc 

number of defence witnes.ses,1' which is not the case in the present instance, 

8. The Chamber, therefore, docs not find that the first requirement for granlmg 

ccr1.1fication is met in the present case. 

9. Furlhcrmorc, the Chamhcr i:< n<ll satisfied th~t the Defence has shown that the 

Impugned Decisio11 i1wolvcs an issue for wilich an immediate re.s<llution hy the Appeal, 

Chamber "oulJ maleri~lly aJ,·ancc the proceedings. '[he issue as to "hcthcr the \\L\ncss 

commillcd perjury might only become relevant if the Chamber mal...e, a finding in rc.,pccl of 

this evidence. This assessment will take place al the end of the trial, after hearing 1he 

evidence a, a whole." An appeal would therefore more properly be made from the final 

judgment in this case. 

J''OR TIIOSF, REASO~S, THE CHAMBER DENIES the Defence Motion. 

Arusha, 23 March 2007, done in English. 

i~Jv 
Dc,m;tC. M Byron 

Presiding Judge Judge 
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98-42-T. De<1S<nn on ,\r.,Onc Shalom ~lahobali's Motion to Have Perjury CommlLtcd b, Pro.sec<>""" W,\ncs.1 
Q\ 111,e,ligatcd (TC), 21 Scplemhec 2005 
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