
' "~'"· ""'' "'""'""' 

Ref ore Judges: 

Registrar: 

International Criminal Tribunal for Rwanda 
Tribunal penal international pour le Rwanda 

TRIAL CHAMBER III 

Dennis C. M. Byron, Pr~siding 
Gbcrdao Gu!.ta\'e Kam 

UR, ENG 

.,iuing pursuant w Ruk 15 bts (FJ of the Rules of Procedure mu/ 
}'.v1dence 
Adama Dieng 

22 March 2007 

THE PROS[CI;TOR 

Edouard KARF-MERA 
Mathi~u NGIRUMPATSf. 

Joseph NZJROilERA 

Case No. JC1"R-98--44•T 

;co ... 
r·'°"· 
l ") c"", 

Cc<'.:; 
<-· [Tl~,-
□► ,0 

0 

" 

---------------------- ----------

DF.CISION ON DF,FE~CE MOTION FOR C£RTIFICATION TO APPEAL 
DECISION ON APPEALS CHAMBER REMAND OF ,JUDICIAL NOTICE 

Rule 73(8) r,f/ke Rufe.• ,-,J Procedure a11d Evidence 

Office of the Prosecutor: 
Don Webs,,r 
Ala:,ne Prankson-Wal]ace 
lain MorlC)' 
Saidou N'Dow 
Gerda Visser 
Sunkarie l)allah-Contch 
Takeh Sendze 

Defence Counsel for F.douard Ka rem era 
Dior DiaHnc Mbaye and l't:li» Sow 

Defence Couu..,J for l\1athieu Ngirumpatse 
Chantal l lounkpatin and frO<lCric Wey I 

Defence Counsel for .Joseph Nzirorera 
P-oter Robmson and Patrie• Nirny Mayidika Ngimbi 

( 
' 
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INTRODUCTIO:', 

I. The trial started on 19 September 2005. On 11 December 2006, following the Appeals 

Chamber's directions, 1 the Trial Chamber. composed of Judges Dennis C. M. Byron, 

prc~iding, Em lle l'rancis Short and Gbt:rdao Gustave Kam, took judicial notice of three facts 

of common knowledge and 107 adjudicated facts pursuant to Ru!e 94 of the Rules of 

Procedure and Evidence_l !t denied the remainder of the Prosecution's request. 

2. The Defence for N,irorera and the Defence for Ngirumpatsc then applied to that 

Ch~mber for ~ertificalion to appeal the Decision of 11 December 2006.' J'he Prosecution 

opposed these D<:fence motions.' 

3. On 19 January 2007, Judge Short decided to withdraw from the ca,;c. In accordance 

with R1>le ).'\ bis (DJ of !he Rules, the remaining Judges decided on the con1inualion "f the 

proceedings will> a suhstitutc judge.' The Pres,denl also authorized the Chamber, composed 

of Judges Byron and Kam, to conduct routine mailer<, such as the ddivcry of deciswns. in 

the absence of the substitute judge,• 

DISCUSSION 

l're/iminmy Malter., - Scope and 11me/iness of,Vgm,mpolse 's Application 

4. The Defence for Ngirumpatsc seeh ccmfication to appeal not only the Decision of 11 

D=mhcr 2006 but also the oral rulings of 30 November 2006 and 5 December 2006. As 

1 KtJrem,ra ,, al Case No ICTR-98-<14-,\R7l(l'). Decision on Pm,ocutor'> lnterlocutory Appeal of Dcd,irn 
on J11didal Notice/AC). H, June 200S. paco S7 (' Appeal, Ch,mbe,- Dcc«;on")· 

l·or the f0«~oing rcaso,,,. th, Appeals Cham be. 
V}'JJOL})S-11>< Pm.srrntion 's Jn\orlocuu>ry Appo-al in part, except a,; to rac! I h,tc<l on<ler its Anne, .~; 
DENI£S >izirnre'>'S Mot,on, 
DIRECT.~ the T,ial c:n,mb<r 10 "'~c judic,al notice under Ruic 94( A) of \he Rules of Fact., 2, S. and 6 l,stcd 
un&;, Annex ,\ of 1hc P,o,ecutiun', ln!crlocutnry Appealc and 
~EMMlOS th;, tnat\cr to the [r"I Chumb<:r fo; fur,he, consido,atiQn of I-acts I-30, Jl• 74, ""d 79- l5C i,sto<l 
under Annex fl of the Prns.:,cu\ion', ln\oci()cLllory Appeal, in • manner consistent with th" Doc,<,on. 

'K=m,ra ,ta/, Cnsc No IC"lll-~~-44-T, Dedwm on Appeals Coomb<< Retnond of Ju~,cia] Nc,ticc ('JC), I I 
December 20U6 (··Impugned D,cisioo·•1 
'Joseph N,.i,orera', Apphc,tion for ('cnificat,on to Appeal Decision on -\ppcal< Chamber Remand of J,,<liml 
Nolie<, fLlc<l on 18 J)ecember 2006, Rcquttc en c<>tification d" appd ['OUT M. l-giruinpa"c sur la Doci,io" nn 
Appeal; ch,mb<r R,mand of Judictal N<>\Lcc Rules 94 of the !Mes or Procedure ,nd h•dence. nled on 16 
!)ec,mbcr 1.000; ltcralLve RequCte en e<rtif,caLion d'appcl pour M. '-girnmp,tse ,ur la Decision on Appeals 
Chamber Rcman<i of Judici,I :-,/oticc - Rulos Y4 of the Rules <Jf P,occdvro and E\·idcnce, f,lcd on 5 Ma,ch 2007, 
• Pt<1secutor's Response tc, Joseph l'<,ir<,rer,'s Application, filed on 20 D,ccmOOr 2006, 
'Kwemeru,r al., Uec1s,On on Cnnt;nuation ul the Prncecd,n~ (fC), 6 Mach 2007 ("Dcm,on on Cont;"'"'"'" 
of th< Procoed,ng,"). 
' S0< Rules of P,occdure and E\'idcncc, Ruic IS b,s (F); and lntcro/fae \.1cmorandum lrom the l'res,denl \<• 
Jud~• B;ron, filed on IJ March 2007 

f'ro,ccwor , f:Jouard Knremera. Ma,hieu Ng1rnmpaH< and Joseph ,\1crrorera. Case No IC fR-9S-4-l- I 2.'6 
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already specified m the oral ruHngs,' the Impugned Decision must t;e considered as the sole 

au!hmita!ive statement of 1hc Chamber's findings and reasoning concerning this issue. The 

Chamber will therefore consider !he appliaHion by !he Defonce for Ngirumpat.sc a, only 

see~ing certification to appeal the wriuen Decision of J l December 2006. 

5. According to Rule 73{C) of the Rules of Procedure and Ev,dence, ·'requc.sts for 

ccrtifica!ion shall bc filed wi1hin seven days of the filing of the impugned decision". ln the 

present case, Ngirumpatsc's motion is dalcd 18 Deceml>er 2006 but was actually file'</ on !9 

December 2007 since the document was sent after dose of husiness of the Tribunal.' Jn 1he 

interests of justice, due to the importance of the issue at stake, the Chamber will consider 

Ngirumpa!se's m01iun. even if i! was filed one day late. 

6. ·1 he Defence for Ngirumpatse filed further submissions for cernficatinn seven days 

after notification of !he french version of the Impugned Decision. In its earlier submission, it 

had requcS!ed that the Chamber grant it a supplementary delay to this end." In light of the 

import and complex,t;- of tk Impugned Decision and having due reg~rd for the rights of tile 

accused, it is in the interests of juoticc that this fi.mhcr suhmission be also considered. In 

addition. as the content of the further submissions arc in substance the same as the content of 

the earlier submissions, no prejudice has been suffered by tile Prosecution. 

On the Meri/.,· 

7. Rule 73(H) oflhc Rules providc.1 !hat Trial Chamber's decision~ rendered on mot inns 

filed hy the parties under Rule 73 are wilhour mtcr!ocu1ory app~al. However, the same 

provision confers a discretion on the Trial Chamber to grant certifica1ion to appeal when 

certain dearly delimited condilions arc fulfilled: the applicant must show (i) how the 

impugned decision involves an issue !hat would significantly affect a fmr and expeditious 

conduct of the proceeding.s or the outcome of the trial, and (ii) that an "immediate resolution 

b) the Appeals Cham her may materially advance the proceedings". 

' f. .10 N<"' 2006, pp 2-3, T. 5 Dec. 2006, pp. 67-68, 
' See Arlie le 29 of Directive !or the Rc~i"'l' of tile International (riminal Tnbu•al for l\"·anda. Jun,ci,I an,J 
Legal Sor,•jces Divi>'on, Cauci 1\-faaag<men! Se,;,;"" ·'()) Afl.,,.J,o"'-' rn,ng ,efcr; '" the filing of doc.,ment, ,,,, 
weekend, or public hoHd,ys ot outside of the follomng hour> local timec 9 am. t(} S.30 p.m,, ~fond>)' th,otLgb 
Tltutsdoy ""4 9 o,m kl 2 p.m. on Fridoy,ot on v.~ckomb nrjllJbl,c holiday,. (2) A patt; •nt,dpoung a late m;ng 
must notif) the Cou~ Managom<OI Section d,mng busine~< hour,; to rcquc,l pemussion and mwuctions for 
after-hours filing·· 
'Ng,rumpots, Appl;c,lion, para 10. 

frroe<·eroc ,, FAor,ard }{o,e,,,,m, Marlrie" .\"g11·-,,mpatse ~mi Joseph Ncrrorera. Gase No IC fR-98-44-T 316 
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8. The moving party must demonstrate that both requirements of Rule 73(8) are 

satisfied, and even then, certification to appeal must remain exceptional. '0 

9. Judicial notice provides for al1ema1ive means for the Prose<:ution fo meet its burden nf 

prm,f on issue, of facts." As 1he Cham her recalled in reference to Appeals Chamher'o prior 

rulings, "at the crux of [judicial notice] is the concept of judicial eumomy and expediency, 

and, as such, the scope uf its applicanon goes \o the heart of the concept, of fairness and 

expediency"." rhe Chamber therefore accepts the Defence's con\cnuon that the Impugned 

Decision involves an issue that would significantly affec1 the fatr and expeditious conduct of 

the rroceedings or the outcome of the lrial. It must now determine whether an immediate 

resolution oflhe i.ssuc.s by !he Appeals Chamber woul<1 ma1eriaily advance the proceedings. 

JO_ The Defence for Nzirorera and the Defence for Ngirumpatse submit that this 

requircm~nt is met for different reasons. The Defence for Nzirorera argues that were its 

app<:al granted, significant time savings would result in the Defonce case a, it wuuld no 

longer need to include Witncs.scs to refute the facts of which judicial notice l',a,i taken by the 

Chamber." Referring to the Chamber's previuus decision granting certification to appeal to 

the Prosecution," it emf)hasizes that should the Defence appeal be granted, it would similarly 

ha1'e an impact c,n the lrlal time and would enable the parties to focus on the salient issues. Ll 

l l. The present motions recapitulate legal argument, which have already been resulved 

by the Appeals Chamber, or challenge the Chamber's application of those legal principb, to 

the specific circumstance, of the case and the facts ~ought for admis~ion under judicial 

notice. !n the Chamber's view. certification on these grounds would nol materially adl-'!IIlCe 

the proceedings.'" 

J2. No useful purpose would be served by requesting the Appeals Chamber to revisit 

legal principles which it has recently affirmed. Nor would certification be appropriate in 

" Pnmc,.,,,, ,_ Arsin, Shalom Nrahu/,al, and Pm,/,.,, ,\}1cama,uot,~o. C,x Na JC rR-91-2 1-T, l-'<c1>iim on 
:-;,.i,obalis snd N)•;rama,uhuko's Mot;ons for Crn,ticatioo to ilp(><al the "l><cision on Ocfrncc Crgmt Motion 
10 O«lai-, Part., of the E,·idene< of \\/;mosses RV and QBZ lnadmis,1bk" (TC). Jg March 2004, para 15, 
I'ro.m:uw v 'lyiramfiluhul" a al., C»e "Xo !CIR-98--42•AR7J, Decision on Pauhnc Nytrama.,uhuko's 
Re,iucs\ for Re<on>1doration (AC). 21 Scp«ml>er 2004, p>rn. 10. 
"Appeals Chamber DecJSion, para .l? (cic,ng Prruecµ/or • Seman=a, Ca.« 'so !CrR-97·20-A, Judgcmo"t 
(AC), 20 M•y 200:;, p,ra. 192). SO< aloo Appc•ls Chamber Dcm,on, !"''"-'· H & 49, lmpu~n•d l><cisi~n. para. 
Z2. 
" Karemera el al., Certific,rioo, of <\.ppcal Concerning Judicial 1':mice (lC), 2 ll<ccmber 2110:\, para j 

("'Ccrtifoe.<ion o,f Appeal of 2 Deccmbc, 2005""JJ; Sec ol,o lmpugn<d !Jocis«>n, pdra, 21, 
"N,irorcro Application. poro, 9. 
" Cart1Jko~on of Appcal nf 2 f)<,ccmbor 2005. p,.ra. 5. 
"N,.,on;ra Applic•<ion. p,ra. 10. 
"See Prosecuw, v Bago,Q,a el al. C"-se No. lCTR-98--41 T, Doci,ion on Nsengiyumva Request for 
Car<· ficatiOrt ro Appc;I J>,,ci,ion "" E,clusion of Evidcnc~ {Tr:), 6 No,omlk, 20U6; Prosecurfon ,. BJ=;mungu 
" al , Case Ko. icrn.-99-50-T, Doci"o" "" !u.,li" Mug,nz,·s Applic.,ion for Ccrtifica,;on for lnlcrlocutory 
Appc,I of the l)ec«;on on the Pro,ooution 's Mt.non for Jud1c,al :Soi,co (TC). l 1 Dcccrnher 2006 

PrweCul"r v, [,d,,,,,:,,-d Karemera, .\fu1h,e• .,girompiJISC and Jo,eph N,irore,a, C"-10 No, IC rR·')S--44-T 4/6 
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respect of tl,ejr application 10 specific facts of which judicial notice has been taken. As the 

Appeals Chamber s!ated, the Chamber has the re,ponsibiliiy, a.s a 1ricr of fact, to Mtermine in 

the exercise of its discretion wliich evidence to admit during th~ course of the trial." 

Certification to appeal has to be the "absolute exception·· when deciding on the admis,;ibilily 

of th<: evidence_'i The current Impugned Decision falls wjthin that category of decisions 

which jm•olves an evaluation of facwal questions which are priman\y for the trier of fact to 

weigh." 

13. The Defence for :,.J1imrera further contend, that certification is appropriate in the 

p,escm case bee.a use the Impugned Decision involves "broad categories of evidence.'''° The 

Defence for Nzirorera and the /Jelence for T\/girumpat,,c also submit that cenification to 

appeal is proper in this case as the Impugned Decision relates to an issue for v.hich the 

Chamber previou;Jy gmrited certifica!ion." 

!4. The Chamber recalls that 1/ie preceding is not a criterion for certification as ~urh. bul 

rather 1s an example of an exceptirmal circumstance where the rcqujremems for certification 

were found to have been met by other Trial Chambers." While it is true that !he Impugned 

Deci.sion involves broad c:l!cgories of evidence, lhis facl a lnnc cannot justify certific,ition to 

appeal an is.sue if its resolution b> the Appeals Chamber would not materially advance 1hc 

proceedings." Moreover, the Cliamller finds that certification to appeal is nol granted in 

respect of types of decisions. bu1 rather in respect of specific issues which merit 1h¢ 

exceptional relief that is an interlocutory app(oal. Jn the present case, the Chamber is not 

satisfied that the Impugned Decision raise, an issue the immediate resolution of which by the 

,\ppeals Chamber would materially advance the proceedings. 

" p,,,,,cu/or ,,_ l'm,lin, NyarGmn.1Uh•lw ,i al,, {'a,;e Ko ICTR 98-42-AR?J.2, [Jcdsion on Paul,nc 
'<yiramasuhuk-0', Appeal "" Che /\dmissibilit) of E,·iJenc, (AC). 4 Ocwbor 2004, para. 5. 
"!btd 
" Prosecuror ,. !>11!0,edc. Cose No, !l ,Ol.,54-T, Dedsion on \~c l'ro,oc"'ion·, lntorlocmory Appeol against the 
ftial ('barnhet's 111 /\pnl 2003 Dec;s,nn on Prnse<uHon Motion [n, Judicial 1'oticc "I /\djudicaccd Fact> (AC), 
28 October 2003 ("C01'SIDERJN(; \hot ,n, main issue in this appeal cooc,ms the legal'"-" fur chc odm,s<Jon 
of adJudicatcd f,ct, unde, Rul< 94(D),9 and that, in con;idor,ng u,;, ,ssuc, the Appeals ch,mb<r will not 
oons,der the alleged error'" ,-<laMn ~, each of ihe taci, rcj,clOO by lhc Impugned Dec is.on, the ,pplicatoon of 
!h,! "''I to each r,,jccted fact being a matter 10 be decided by the foal Chantb<r cm the cr,te,ia hcrein,f\er set 
fotlh;"J-
" N,;,orc,a ·, Application. p,ra 11 (rcfen-ing to Conification of Apl"al 01· 2 Deccmher 2005, pa,,. 5), 
"lb,J, para. S. Kgirurnp,tse" Applica\ion, pa<as. 7-9. l'>g,n,mpatse', l\crot"'' Appl;cation, p,ra,. 8-10 All clrrcc 
Applic,oon, refer to Cert;fo;ation ol Apptal of2 Dccen,t,,,r 2005, 
" l'ra<ecu1or v /Jagosord " al .. Ccn,ftcation of Appeal C'oneeming Acee.-;, 10 Protected Defence W,!ncss 
lofom,Mion \ TC), 29 July 200>. para. 2 
" Wh,rc mc,ficatiuo was gc,u\ted ,n <c.spect of a decision 1n,·ol,1ng tlc,ra.j c,<cgoc,cs of cvtdC<lCC, r,;.,1 
Chambe,s found [},a\ the molution of \he ;""' would be rnalcr;,lly advanced by the p,oceed1ng,. Sec 
Pm«cmo, ,, Bagruo"> e1 al, Decision on Pm,socufo,. Request fur Cert,fication of "-ppeal ,m .~Jmissiun of 
Testimon) of Wnness DBY (TC). 2 October 1003, para. 4; Proseculo, ,, 13agosora " of., Ccn1fic,iion of 
Appeal on Admission of"I e:sHn>On) of W;tnc" DP Concerning Pre-19~4 bents (TC), 1 l "-1arch 2003, pa", 4. 
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15. The Defence for Ngirumpatse al,o submits that ccnification is all the more warranted 

follov.ing the withdrawal of Judge Short from the case.1' !n this regard, !he Chamber holds 

the view that the Defence for Ngirumpatse has failed to demonstrate how the withdrawal of 

Judg~ Short is of relevance to the test for ccn,fication. The remaining Judges have decideJ to 

continue the proceedings witb a substitute judge." The time that will be required 10 resume 

the trial process with that judge ~annot be considered as equivalent to showing that the 

Impugned Decision involves an issue for which an immediate resolution by tht Appeals 

Chamber will materially advance tlie proceedings. 

16 ln view of these circumstances, the Chamber is no( satisfied that the second 

requirement nf the test for granting certification has been met. 

FOR THOSE REASONS, THE CHAMBER OEl'\IES the Defence "llotions. 

Arusha. 22 Marcil 2007, done in English. 

Dennis C. . Ryron 

Presiding Judge 

[Seal of the ,I;ibunal] 

" t,;girumpatsc's ltcrati« .~ppl,cation, P"'"' 4, 5, 7 and 11. 
" [)<Oeis-on on Continuation of ,he Procoedfog, 

Gberdao Gustave Kam 

Judge 
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