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INTRODUCTION

L. The tnial staned on 19 September 2005, On 11 December 2006, following the Appeals
Chamber’s directions,’ the Trial Chamber, composed of Judges Dennis C. M. Byron,
presiding, Emile Francis Short and Gherdao Gustave Kam, took judicial notice of three facts
of common knowledge and 107 adjudicared facts pursuant to Rule 94 of the Rules of
Procedure and Gvidence ? It denicd (he remainder of the Prosecution’s request.

2, The Defence for Nzirorera and the Defence for Ngirumpatse then applied to that
Chamber for certification o appeal the Decision of 11 December 2006.° The Prosccution
opposed these Defence motions.*

3. On 19 January 2007, Judge Shon decided 1o withdraw irom the case. [n accordance
with Rule 15 bis {I) of the Rules, the remaining Judges desided on the continuation of the
procecdings with a substitute judge.” The President also authorized the Chamber, composed
of Judges Byron and Kam, to conduct routine matters, such as the delivery of decisions. in

the absence of the substitute judge ®

DBISCUSSION
Prefimingry Matters - Scope and Timeliness of Neirumpaise s Application

4. The Defence for MNgirumpatse seeks centification to appeal not only the Decision of 1]

December 2006 but also the oral rwings of 30 November 2006 and 5 December 2006, Asg

! Korsmera of af. Case No. [CTR-98-dd-AR73(0C0. Decision on Prosecutor's lertogutory Appeal of Decision
on Judicial Motice {AC), 16 June 2003, para. 37 ("Appeals Chamber Desision™):
For the foregoing reasons, the Appeals Chamber
DFMHOLDS the Froscoution’s [merlotutory Appeal in part, excepl as to Facl 1 listed ander its Annck A;
DENIES Nzirorera’s Botion;
DIRECTS the Trial Chamber Lo ke judicial notice under Rule 94( 4} of the Rules of Facts 2, %, and 4 listcd
under Armnex A of the Proseeution’s nterlocutoey Appeal; and
REMAMDS thiz matwer 1o the Trigl Chamber for further consideration of Facts 1-30, 1374, and 79152 listed
uhder Anncx B of the Proseeution's Imerlocuiony Appesl, in a manser consistent with this Degition.
P Karemora o of, Case Mo ICTH-9844-T, Decision on Appeals Chamber Remand of Judieia] Notice (TC), 11
Recamber 2006 [~ Impugned Decision™).
? Ioseph Wrirorera's Application for Certification to Appeal Decision on Appeals Chamber Bemand of Judicial
Natice, filed on 18 December 2006, Requite en cenification dappel pour M. Wgirumpatse sur la Beciston oo
Appeals Chamber Rerpand of Judicial Notice - Rules 94 of the Rulus of Procedure and Fvidence, filed on 15
December 2006, Nerative Requéte en certifieaion d'appel pour bl Ngirumpalss sur la Decisior on Appcals
Chamber Remand of Judicial Notice — Rules %4 of the Rules of Procedure and Lividence, fiked on 5 Mareh 2007,
* Prasecutors Response te Joseph Nzirorera's Application, Nied on 20 Tecember 2006,
¥ Karemeru £t af., Decision on Continuation of the Proceedings (TC), 6 Mach 2007 (“Decision on Cantinuation
of the Procesdings™).
8 Gpw Rules of Procedoce and Bvidence, Rule 15 fig (Fy and IuerofTice Memnprandum from Lhe President 1o
Tudge Bwron, liled on 13 March 2007

Procecutor v, Edovard Karemera, Mathicy Nuirumparie and soseph Noivarerg, Case Ko, [CTR-98-44-T 16
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alveady specified in the oral rulings,” the Impugned Decision must b considered as the sole
authorilative statemeont of the Chamber’s findings apd reasening concerning this issue. The
Chamber will therefore consider the application by the Defunce lor Neirumpatse as only
seeking centification wo appeal the wrilien Declsion of 11 December 2006,

3. According to Hule 7HC) of (he Rules of Procedure and Lvidence, “requasts for
certiffcation shall be filed within seven days of the filing of the impugned decision”. ln the
present case, Mgirampatse's motton s dated 18 December 2006 bt vwas actually filed on 19
December 2007 since the document was sent after close of husiness of the Tribunal.® In the
inlerests of justice, due to the imponance of the issue at stake, the Chamber will consider
MNgirumpatse’s motien, even if it was filed one day late.

b. ‘The Defence for Neirumpatse filed further submissions for cenification seven days
after notification of the French version of the Impugned Decision. In its carlier submission, it
had requested that the Chamber grant i a sepplementary delay 1o this end.” In light of the
impert and complexity of the Tmpugned Decision and having duc regard for the rights of the
accused, it is in the intergsts of justice (hat this further suhmission be also considered. In
addition, as the content of the further submissions are in substance the same as the condent of

the earlier submissions, no prejudice has been sufTered by the Pmsecution.

e the Marits

7. Rule 73(B) of the Rules provides that Trial Chamber's decisions rendered on motions
filed by the parties under Ruie 73 are withou! intcrlocutory appeal. However, the same
provision confers a discretion on Lhe Trial Chamber to grant certification to appeal when
certain clearly delimited conditions are fulfiiled: the applicant must show (i) how the
impugned decision involves an issue thal would sgnificanily affect a fair and expeditious
conduct of the proceedings or the owtcome of the wial, and (ii) that an “immediate resolution

by the Appeals Chamber may materially advance the proceedings”.

T30 Now. 2006, pp. 2-3. T, 3 Dec, 2006, pp- 67-68,

* See arielc 20 of 1pective for the Repisiry of Lhe fmemational Criminal Tribunal for Ywanda. Judicial and
Legal Services Thvision, Cowrd Manzgemeat Segrioa: 1 ARep-hours filing sefers o the Hiling of docaments on
wetkends or public holidays or outside of the fedlowing hours 1ecal time: 9 atn. ty 530 pom,, Monday through
Thutsday and 3 a0, b 2 pam, op Friday, or on weekends or public Bolidars, (2} A pary enticipating o late iling
mowst notify the Coun Managemest Seclion during business howrs 1o requesl permission apd instructions For
after-hours filing.”

¥ Mgirumpatse” Application, para. 19,

Prosecutor v, Edaward Karcmern, Maiiew Ngirwnpaise and Joseph Mzirovera, Case Mo, JCTR-95-441T 3
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5. The moving pamy must demonstrate that both requirements of Rale 73(D) are
satisfied, and even then, cenification to appeal must remain exceptional,'”

o, Judicial notice provides for alternative means for the Prosecution i meet its burden of
proof on issues of facts.'' As the Chamber recalled in reference to Appeals Chamber’s prior
rulings, “at the crox of [judicial notice] is the concept of judicial sconomy and cxpedicney,
and, as such, the scope uf its application goes W the beant of 1the concepts of fairness and
expediency” '? The Chamber therefore aceepts the Defence’s cantention that the Impugned
Decision invelves an issue that would significantly affect the (air and expeditious conduct of
the proceedings ar the outcome of the foial. Tt must now determine whether an immediate
resolution of the issucs by the Apprals Chamber would materially advance the proceedings.
10, The Defence for Nzirorera and the Defence fur Ngirumpalse submit that this
requirement 1% met for differcnt reasons. The Detence for Meirorera arpucs that were its
appeal pranted, significant {ime savings would result in the Defence case as it would no
longer need 0 include wiltnesses to refule the facts of which judicial notice was taken by the
Chamber.'* Referring to the Chamber's previous decision granting cetification to appeal o
the Prosccution,' it emphasizes that should the Defence appeal be granted, it would similarly
have an Impact on the trial time and would enable the parties to focus on the salient issues, "
11.  The present motinns recapitulate legal arguments which have already been resolved
by the Appeals Chamber, or chailenge the Chamber’s application of those legal principles to
the specilic circumstanees of the case and the facts sought for admission under judicial
notice. In the Chamber’s view, cetificalion on these grounds would not materially advance
the proceedings.'®

12, No uscful purpose would be served by requesting the Appeals Chamber 1o revisit

legal principles which it has recently affirmed. Nor would certification be appropriate in

¥ peeseculor v. Arsine Shafom Meahobali and Panfine Nydeamarubmda, Case Mo MOVR-97-21-T, Degision on
Ntwhotalits and Nyirammsutiako’s Motions for Cerification o Appeal the * Decizion on Defence Urgent Motion
1w Declare Parts of the Evidence of Wimesses BV and (B2 Inadmissible’ (TC)L 18 March 2004, para. 15,
Frosecutor v Myirgmasehuke et al., Case Wo ICTR-5842-ARTI, Decision on Pauline Nyiramasuhuko's
Request for Reconsideration (AC), 27 Scplembier 2004, para, 10

" Appeuls Chamber Decision, para. 37 (ciling Prosecator v Semgnre, Case Noo ICTR-97-20-4A, Judgement
(ALY 20 May 2005, para. 152}, See also Appeals Chamber Derision, paras, 92 & 49 Impugned Degision, para,
s

It garemera ef al, Cemification of Appes] Concerning Judicial Netice (TC), 2 December 2003, para. 3
{“Certification of Appral of 2 Deeember 2057, Ree alsn Impugned Lecision, para, 21,

T Wzirorera Application, para, 5.

" Centification of Appeal of 2 December 2003, para_ 5.

U WNzirorera Application, pera. 10

¥ Cme Prasecutur v Bggorora e af. Case Mo, ICTR-98-41-T, Decision on Mzengivumva Redquest for
Corti fication to Appeal Pecision on Exclusion of Evidence {TC), & Movember 2006, Prosecution v Aizimumgy
ef @, Case Wi BOLIT-99-50-T, Degision un Justin dugenzi's Application for Certification Ter Interleeutory
Appeal of the Decision on the Prosecution’s Mution for Judicial Motice {TCW 11 December 2006,

Proseearer v Lduuard Karemera, Muthivu Ngirumpaise amd foseph Nejrpreea, Case No, ICTR-9324-T 416
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respect of their application to specific facts of which judicial notfice has been laken. As the
Appeals Chamber stated, the Chamber has the responsibility, as a trier of facl, to determine in
the exercisc of its discretion which evidence to admit during lhe course of the wial!’
Certification to appeal has 10 be the “absolute exception™ when deciding on the admissibility
of the evidence." The curment Impupned Decision falls within that category of decisions
which involves an evaluation of factual guestions which are primarily for the trier of fact o
weigh.'”

13, The Defence Ffor Nzirorera further comtends that certification is appropriate in the
presenl case because the Impugned Decision involves “broad eatesories of evidenee”™ The
Defence for Nzirorera and the Ilefence for Ngirumpatse also submit that certification to
appeal is proper in ihis case as the Impugned Decision rolates to an issue fur which the
Chamber previously granted certification.™

14,  The Chamber recalls that the preceding is not 2 criterion for cefification as such, hut
rather is an example of an exceptiomal circumstance where the requirements for cerification
were found 1o have been met by other Trial Chambers ™ While it js true that the Impugmed
Decision tnvolves broad categeries of evidenec, this fact alone cannot justify certification to
appeal an issue if its resolution by the Appeals Chamber would not materially advance the
proceedings.”’ Moreover, the Chamber finds that cerification o appeal is not granted in
ruspect of types of decisions, bur rather in respect of specific issues which merit the
exceptional reliel that is an interlocwtory appéal. It the present case, the Chamber is nol
satisficd that the lmpugned Decision raises an issue the immediate resolution of which by the
Appeals Chamber would materially advance the proceedings.

T Prosecutor v Paudine Nywamosufugp e af, Case No. ICTR 98-42-AR73.2, [Decision on Pauiine
E\:yilamnsuhuhﬁ‘ﬁ Appial on the Admissibility of Evidence (AC) 4 Detober 2004, para, 5.

Fhid.
"* Prasecuror . Mioseviz, Case Mo, 1T-02.54-T, Decizion on the Prosecution’s Interlocutary Appeal against the
Trial Chamber’s 10 April 2003 Decision on Prospcemion Motion for Jedicial RNotice of Adjudicated Faos (AL,
28 Qetober 2093 (CONSIDERTNG thal the main jssue in this appeat eoncems the legal test for the admission
of adjudtcated faety prder Rule S4(D)9 4nd that, in considering this issuc, the Appeals Chamber will ol
corgidet the alleged error in relation to cach of Lhe facls rejecled by the lmpugned Decision, the spplication of
that, test to each rejeeted fact being o mabtier 10 be decided by the Trial Chamber on the criteria hereinafier sef
fork; ™).
* Mgirorera’s Application, para. 11 (referring to Centification of Appeal of 2 December 2005, pars. 51,
N 15id para, 8. Mgirumpatse’ Application, paras. 7-9. Mgirampatse’s Berative Application, paras. 810, Al three
Applications refet to Cenification of Appeal of 2 December 2003,
= Praseoutor v Bagazory et al. Cettification of Appeal Coneemning Access w Protected Defence Wilness
Infortnation  TLO), 29 Tuly 2005, para. 2.
Y Where erlification was granted in respect of a decision invelving broad categocics of evideoce, Trial
Chambers found that the resoluticn of the issuc would be malerally advanced by the procesdings. Sce
Froserpior v Baposorg ef of, Decigion on Proscoution Request for Certification of Appeal on admission of
Testimony of Wimess DBY (TC) 2 Ocrober 2003, para, & Prosecufor v, Bagesorg e af, Cenlificalion of
Apreal on Admission of Testimeny of Witeess DP Concerning Pre-1994 Bvents (TC, 11 March 2003, para, &.

Prosecutor v Ldouard Keavemera, AMatine Neitwmpurse ard Joseph Noirorarg, Case Yo, HITR-08-44-T 504
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15, The Defence for Ngirumpatse also submits that cerificaiion s all the more warranted
following the withdrawal of Judge Shor from the case* In this regard, the Chamber holds
the view that the Defence for Ngirumpatse has falled to demonstrate how the withdrawal of
Judge Shor is of relevance to the test for cenification. The remaining Judges have decided to
continue the procecdings with 2 substilute judge.”® The time that will be required o resume
the lrial process with that judge cannot be considercd as equivalent to showing that the
Impugned Decision wvolves an issue for which an immediate resolution by the Appeals
Chamber will materially advance the procecdings.

6. In view of these circumstances, the Chamber is nol satlisfied that the szecond

requiternent of Lthe test for granting certification has beet met.

FOR THOSE REASONS, THE CHAMBER DENIES the Defence Molions.

Avrusha, 22 March 2007, done in English.

Gberdao Gustave Kam

Presiding Judge Judge

[Seal of the Tribunall

P

i o

M
—-vdS-}?{'\‘:Jg-:..

M pgirumpatse s Merative Apphcation, paras. 4, 5,7 and L.
* Decigion on Continuatien of the Proceedings.

Frosecuior v Eduiard Koremera, Mathicu Nairumpaese and fozeah Srirorerq, Case Wo., (CTRAY8-44-7 )
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