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INTRODUCTION 

I. The trial in this C!l.Se started on l 9 September 2005 before a compo>ition of the Trial 

Chamber composed of Judges Dennis C. !\1. Byron, presiding. Emile Francis Short and 

Gberdau Gu.stave Kam,. So far, four trial ses>ions have l:>een held for the prescntalion of the 

Prosecution case 

2. On l3 F~brua')' 2006, following Joseph N,irorera', application, that Charnbc, 

requesied the cooperation of the Government of Rwanda t" provide the Registry with 

statements taken or r;.ceived by the R"andan authorities from 37 Prosecution witnesses, and 

judgemen\s rendered against them. includmg those of Witnesses ALG, UN and GK.' 

3. On 13 October 2006, the Rwandan Government informed that Chamber, by a letter 

communicated through the Registrar, that they had "provided all lhe documents requested 

and a1 their disposal"; that 1hcy are "willing l" provide to any party, any other documents that 

can be specified to case verification of their existence"'; that th~y "cannot attend to request> 

m~de in a generic form'·, and that ··a party seeking to obtain documents should spcci1)' lb~ 

documents needed"_ i 

4. In a Motion filed on 2 Janua0 2007,' the Defence for N,,irorera moved that Chamber 

to issue a request for cooperation m the Gove mm en! of Rwanda for it tr, produce copies of 

the documents specified in Confiden!ial Annex ·'A" to its motion relating to Prn.sceu1ion 

Witnesses ALG, GK and UB. The Prosecution decided not In res-pond !o the motion and 

deferred the matter lo the Chamber's dtscretion.4 

5. On 19 January ~007, Judge Shurt decided to wi(hdraw frotn the case. In accordance 

wilh Rule 15 b,s (D) of the Rules, the remaining Judges decided on the continuation of the 

proceedings with a substitute judge.' The President alw authorized the Trial Chamber, 

' f'mswavr ,. f.douard Karemero, Mmh""' Ng,n,mpots, a"~ Jo,,ph Swom·a, C:,se l-o JC I R-98-44-T 
("K1rremem et ~I '). Deci,;on on Mo,ion, for Order fo, Pwducl,oo of D<>L'umcnL, hy tho Oovcrnmcnl of 
R"•nda and for ('onscqucntial Orde" ( I CJ. I J Fchru,ry l006 
' /;uremera '1 al. Decision on Dcfeoco ~lotion for Further Order lO Obtain D<,cumenl< ;n P,me.SSl(m uf 
C•"·ernmont of R ,.,,ndo (TC). n Novem\,er ZOOli, at 1•ir•. 4, 
' Defonce for Nzumcra, Motion for Rcquc,t for Cooperallon uf Go.cmmcn! nf R"anda· Su.lomcnts o[ 
Wicne<><> ALG, GK, and LI}, f,lcd nn 2 January <007 ("Nmotera·s Mm,on") 
'See ,ma,I cnrr,spondence sent b)' tho Lead Counsel lo !ho Coordinator for ohc Court Man,gement Occtinn on 5 
March 2007. 
'Ka,emera ei al, Decisioo on Cnntmustiun or,lw Proceedings (l'C\ 6 ~!ach 2007 (''fkc<Sion oo C<>nlinuaUon 
of tho l'roceedmgs"j. 
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comp"scd of Judges Byron and Kam, lo conduct routine matters, such as the delivery of 

decisions, in the absence of the substitute judge.6 

6. The Chamber notes that !he Prosecution called Witnes,;c,; UB. ALO and GK <luring 

the S<\Cond and fourth trial sessions Prosecutaon Witness un was examined by the 

Prosetution for four and a quarter days from the 22 February 2006 !o the 28 February 2006 

and cro.ss--exarnined hy the Defence for nine and a half days from 2 3 Fehruary 2006 to I 5 

March 2006. Prosecution Witness ALG was e~amined by the Prosecution for one and half 

day.s on 26 Octo\:>er 2006 and 27 October 2006 and cross-examined b} tb~ Defonce for love 

and three quarter da}S from 27 October 2006 to 7 November 2006. Prosecution Witne,,o GK 

was examined by the Prosecution for one Jay an 8 December 20()6 and 11 Decemb~r 2006 

and cross-<:xamit1cd by the Defence for one and three quarler day5 <ll\ l I December 2006 and 

12 December 2006. 

DISCUSSION 

7. Article 28 of the Tribunal's Statute imposes an obligation on Slates to "cooperate with 

(he [Tribunal) in the investigation aJ1d prosecutmn of pcrs<:m,; accused of committing serious 

violations of international humanitarian la"""· A request for assistance under this pr<>vision 

may includ~ the serv1ce <>f documents.' Article 28(2}(c) of the Statute prc.scrihe~ that Slates 

.\hall comply wi!hout undue delay wj1h any req,ics! for cooperat,on issued by a Trial Chaml>er 

for the sen·icc of docu11icr1ts A<oeording to the established jurisprudence of this Tnbunal as 

well as uf the International Criminal Tribunal for former Yugoslavia, any request for 

production of documents, und~r Art,-c/c 28 or the Statute. must (i) identify a.s far as possible 

the documents or information to whkh the application relates; (ii) set out succmctly the 

reasons why such documents arc deemed relevant to the tnal; and (iii) explain the steps taken 

by the applicant lo secure the State's assostance.' 

'Sec Rules of l'rocedure "'1d ~vidc<>cc, Rule 15 n,, {F); ond lnt<:roffice ~femor.mdmn lcrun oho Prc"dcn1 u, 
Judge H)ton, 11100 on 13 March 2001. 
• Scacute. Art 28(2)· "Stat<, ,1,,11 c,>roply without unOu< <lei•) wi,h any requcse for a;sistance or an order ;,sued 
b) , foal Ch•mt-er. including bwi nu, JimMd I<>. 

r ... J 
(c) 1he sen"'" of do.cumcnl<; I _ ]." 

' Pro<ec•lm· , Thfo'11?,!/e 8a~o,ora, Grori,n Kuh11ig;, Al"Y' .Vtubab=, a11d Ana10/e N,eng,yumw,, Cas< Xo. 
lCTR•9S-41-T ("&,go,ora el a/"}, Request to ehc Government of RWJ"d' for Cooper,oioo and As,i,eoncc 
Pursllaol to Anicle28 of the s,atute ( lC), IQ March 1004, •'- parn ~, BuRo.wra e, al,, [)eci,ion on the Defence 
for Ho~osora's Roqucst 10 Obtain the Cooper,o,()fl of the Rerublic of Ghana {TC), 2S Ma)' 2004, at p,,ro. 6; 
Sagosora ,i al, L)ecision on R,qucs1 for A»is""1co Pursuant to Article 2S of the S"'tutc (T("), 27 Ms) 2005, al 
P""- l, Prru,•c"/"' " Hludk, Case No. 11'•95-14, Judgement un th< ll,c4u<SI .,f the Repu~lic of Croolia for 
Rcv,c1> ofLOo Decision ofTriol Chamb¢, 11 of IS July 1997 (Al}, 29 Uc1.0bo,- 1q97, "' p,t<a. 32. 

Pro.<ecu/or ,, Ednua,d KaYCmeea, Mailueu 1Vgu·1<mpam ""d )o,eph .~·,a,-,,nra. Caso '.so. ICTR.98-44• T 116 

'Jry 
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8. In the present case, the Defence lists a number of specific prior witness statements in 

Confidentj~I Annex A !o i!s Motjon.' As ,.,;,JJ, in its Morion, ii refn.s In 1hc passage, of the 

testimony of witnesses Al.G and GK wherein they confinne,J the cxislcn<X of prior 

statements given to the Rwandan authnrities.'° With respect to Witness VD, the !Jefcncc 

explains that il learned of the existence the \\itncss' prior statements when Lead Counsel for 

).lr. Nlirorera was shown these statements during a meeting "ith fonner Rwandan Prime 

Minister Pierre Celestin Rwigema." The Chamber notes !hat, during the rroccedings, rhe 

Prosecuwr. in response to a question µosed by the President, confinned that the infonnation 

contained in the list given hy "itnes; GK was sufficiem to he abk lo track do"11 the 

statements." Accordingly, the Chamber ts satisfied that the Defence has idcntifi<:d with 

sufficient raniculmity the documents !o which its applic.a1ion relates. 

9. The Chamh-er agrees with the Defence that "'disclosure of judic,al records 1s not 

merely for the benefit of the preparation of 1hc De knee but i1 is also requ<red 10 assi.<1 !he 

Trial Chamber in its asses~mont ofw,tncss credibility µursuant to Ruk 90(G) of the Rules''." 

The Chan,bcr also acknowlcdb'Cd that rhe prior s!a!cmenLs sought were includ<:d generically 

in lhc Trial Chamb<:r"s Dcci,jon of 13 f'cbruary 2006, since the Chamber found. at 1ha! time, 

that the requirements lo request the cooperation of the Rwandan Government for the 

disclosure of these documents were met.'' 

I 0. The circumsrancc,~ have. ho"cver. changed since Iha! dcci~ion. The statements ~ought 

hy tho Defence in the present motion concern witnesses who have already testified in the 

present case." ,\s Sllch, the criterion of relevancy must he understood hy reference to t~c 

.standard for recalling witness,:,: 

A p,ny scek,ng to c<:c,11 a "itncs, mus, dcmnn1tc.He goM cause v.hich prcviot>, j,,,ispn"lcnce 
has ,i<fin,d as a subst,rntial "'""" amounung in law lo , legal ncu;e lo, la1lrng <n per/(,rm " 
required act Jn assessing good cauS<, the ( hamber must c:ircfoll) con,idcr the purpose of the 
proposed tostimon)' a; l'cll ., lhe psrty's Justir,ca,ion for nn\ offering such e,·,dcnce when tho 
,.,,;,ness o,ig,nally !e>tifled. The nght w b< tried ";11, u"<lue Jelay ,., "~II Os cnne<rn> nfjltd,cial 

-------
• C,mfidenlial Anne, A ,o NCtitQccca, \,l('t;on. ,t l-4, 
" NwomSs Mu\Lo,i. al pars,. 6 anJ 8 (ALG: T. 7 No, 2006, al 05•l8 ,nd hl,ibit< D'.'Z· rn7 and 188: C,K. T. 
12 lk<:. 2006 at JS and Exhibit JJNL ·2&7), 
" /b"i.. ,1 para. 10, 
"T. n D<c 1(,06. at 38 
"N,jrcuero", l,to1;on, at para. 2 (,efo,-,-;ng to ~Gremera ,1 al, lJcciSJoa nn ),10,i<ms to rompcl lnsr,ectioo and 
Disclosure and lo Direcl Wi1nc~m; ID Bring Judic,al M1d lrnmigca<ion RcrurJs ITC), 14 September 2005, ,< 

f,~:,J\, p,.ra 3 (rcfomng lo Ka,emera el al. Deci,ion on Molion, for Order for Produe1ion of Documonto h)' 
1he Go"mment of "-"""da ond for Consequc11tial Ordrn (TC). I J FebrnaJ) W06) 
"PcoS<culion Wit"c,s UH tes\,f,ed bct"ccn 22 fehtua,y anJ ll M,cch 2006, Al.G Ec,tif,cd \,,:,,,.e,n 26 
Oc\obcr and 7 N,wember 20%; OK testified Oc11'ecn 8 and I). ]Jcc<mber 2006. 

Pm«·C•Wrl' Edoua,rl Karemcra. Marhie• ,\'g;n,mpalse "nd J,,,;ph Nc1"wraJ;a,e 1'0 ICTR-98.44• T 416 
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wmom) demand that ,ocall ,hould be grontoO only ;11 the most compelling of circumstances 
whcee tho cv;donce " of significant prnbaciv< ,,.l,io •"J n<Jt of, comula,i,•c n,1.,,e." 

l l. Jn order to ha,·e a witness recalle<i. the Defence must J,Oint demonstrate that there arc 

incon,1stcncics betwe~n the tc.1ti111ony of rhis witness before !he Chamber and any 

declarations obtained subsequently and that it has suffered prejudice from its inabiliry to put 

these inconsistencies to the witness 17 The Chamber will then decide whether there is a need 

for rhe wi1ness· explanation of the inconsistency or whether the inconsistency is minor or 

self-evident so that recall is not nccessary. 11 

12. As such, in a context where a witness has al read} teslifred, the Cham her i; ofihe vjew 

that in order to satisfy the criterion of relevance for an Article 28(2)(c) order, the movit1g 

partv must make a pmnafar,e demonstration that the statements wuld reveal inconsistencies 

betv.-ecn 1he witness's testimony and his prior s!atements Accordingly, the moving party 

must demonstrates that the prior statements hear on subjects on which the witnesses testified 

before the Chamber and that thc,c statements may be inconsistent with thl\ te,111nony. 

Conversely. prior slmcmcnls which are consistent "ilh the v.-itness" testimony or arc on 

subjects on which \he witness dtd not testify have no value in crcdihil1ty a,sessmcnt Hnrl arc 

therefore not rekvant to this trial. 

I J. In the present motion, the Defence does nm shnw the relevance of the prior statements 

sought for Witnesses ALG and GK to the trial in that they bear un subjects on which the 

witnesses tcotified before the Chamber or in that lhcy may bc inconsi.stent with their 

testimonies. Regarding the prior stakments of Witness UB, 1hc Defence contends that they 

app<iar 10 "provide further details concerning false accusations of the distribunon of v.-eapons 

and prefecture security meetings'', to "falsely irnplicat[e] Rwanda Defence Minister Marcel 

Gatsmzi in the mc,,,tings·' and tn ·'provid[c] dates for the meeting which differed from his trial 

testimony.'"'" Under chese circumstances, the Chamber 1hcreforc finds Iha! the \ffOnd 

" hosecu10, ,. &-,goso,u el al, DedSLon on the Prosecution \IN,u" to Recall W,tncs, Nyaojv.·a (TC). 29 
September 2004, para. 6. Sec also Pro,c,·wor > Bagosora el el Decision on Defence Mntwn to Recoil 
Prosecu\;on 1\%,c" OAB for <:'rnss-haminaMn (fC). 19 ~ep,cmb,;; 200.1, pa,,,. 2: /'mm'"'"',, S;mfo, 
Drtision on tJ,< D<:fcncc MoUnn to Recoil Witness KEL lnr rurthor Cn:,ss-Ex,minauon ( T'C), 2R Oc\oher 2004, _, 
'' Kart mer,, ,i al , Dws,on on Defence M,n,on for J·xclusa<llL of Witn«s UK'.1 Jest/moor or foe 11.equc,i fot 

Coopc.,-ahnn fro,n (;ovcrnmc111 of Rwand• (T('). 27 November 2006, at pa,o_ \5 l'rasec></,;,- ,· Bag,,,o,a er ul, 
o,d,ion on tho RN[ucst for DocumcnL, Arising frnm J0<d1'ial Procoodings in Rwru,do ;n Respec, of Pros,cutmn 
Witnesses, 16 Occemhcr 2003, para R. 
" So,, e.g., f'rosccwo, v, Bago_,,,,a ,i al, Dec,sion on 111< Request for !J0<umcnts Arising 1;-om Judicial 
Proccc<t;ngs in Rwanda in Rospccl of Prnsccu\Lon Witne.sscs ( l C), 17 Oc,.omhcr 2004 p,ra. ~. P,os,cu/01· v 
Bagosora ,r al, Dcrn;on on Defonce Mol10n to Recall l'ro,cculion Witness OAB for Cross-hsmina"o" (TC), 
19 Sopternl;,cr 2005. para, J. 
"ibid. ,!par• 11. 
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criterion has only been met for the prior statemenls (lf Witness UR ~nd therefore that the 

Defence's application regarding the prior statements of Witnesses ALG and GK falls to be 

rejected. 

14. With respect to the third critenon, the Defence sets forth the efforts used to obtain the 

cooperation of the Rwandan amhoritics. lt attaches a copy of a letter addrc1;ed to the 

Rwandan authorities. requesting copies of the spcctfic witness statements of W,tness 1..!13, 

purportedly sent on 29 Novemkr 2006.'" The Defcuc.e claims that ii has not received any 

response lo these letter5." h forthcr contends that the Covemment of Rwanda "'never 

complied with the existing Request for Cooperation. but insisted on receiving more specific 

re9ucs[s.'"22 The Chamber finds that the Defence for Nzirorera has demonstrated that LI has 

taken all rcaS<mable efforts to obtain the prior statements rcqucotcd from the Rwandan 

au!horities. 

t'OR THOl!,F. REASO:-IS, THF. CHAMBER 

I. GRANTS, m part, the Defence for Nzirorcra's Motion; 

II. R•:QUESTS the coopera\Lon of the Go,·emment of Rwanda to provide the Registry 

with the statements of Witness UB which arc specified in the confidentLal Annex 10 the 

present Dcci.sion; 

HJ. ORDERS the Registry ID disclose to all the parties in the present case the documcm.s 

specified in p,,.ragrnph ll above; 

IV. DIRECTS the Regisuar to serve th,s request for cooperation. includmg the 

Confidential Annex. on the relevant authori!ies of the Government of Rwanda; 

V. DENIES the remainder of the Motion in its entirely. 

,\rusha, 22 March 2007, done in English. 

q,~ 
Presiding Judge 1 ( 

'. <' ·., ""'" , ' ··-~~>- ~;,~•' 
[Seal ofthe tribunal] 

'" Conlidential ,\nn« C "' Nzirorcre', Mo,,o.,, a, 9• lO. 
" Nzimrern', MOlwn. •" r'""'' 7, 9 and I J. 
"/brd, a< par,. 11. 

/ -- ' Uil{--_..':, / I 
Gberdao Gustave Kam 

Judg,, 

/'rt1,,cJ11or v lriouard K.an:m,ra .. \lathre• Ng/,,.mpai,, aad Jo,;ph ~·=rror,ra, Case No, JCTR-9~-44• l 61(, 
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