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FPecisian oa Prosecutor S Motian for an Ovder 1 File Notice of Alibi 22 March 2007
INTRODUCTION
1. The trial staricd on 19 September 2005 before the Trial Chamber composed of Judges

Dennis C. M. Byron, presiding, Fmile Francis Short and Gberdao Gustave Kam. The Defence
for Nzirorgra {iled a notice ol alibi on 18 June 2004 pursuant to Rule 67(A)(iia) of the Rules
of Procedure and Evidence (“Rules™). Neither the Defence for Karemera, nor the Befence for
Meirumpatse have filed such notices.

2. On 20 December 2106, the Prosecution filed a motion requesting that the Chamber
order the laiter two Accused o provide notice of alibi in respest of cenain allepations set
farth in the Indictment,’ priot w0 the commencesment of the next trial session, or thereafier be
enjoined from olfering the defence of alibi to these alteoations.” On 27 December 2006 and
on 29 December 2006 respectively, the Defence for Ngirumpaisuj and the Defence for
Nrirorera’ filed responses opposing the Prosecution’s motion, On 10 Jamuary 2007, the
Prascoution filed a reply to the responses of the Defence.” On 23 January 2007, the Defence
far Karemera filed a response to the Prosecotion motion.”

3 On 19 January 2007, fodge Short decided t6 withdraw from the case. In aceordance
with Rule 15 pis (I3} of the Rules, the remaining ndges decided on the continuation of the
procecdings with a substitule judge.” The President also authorized the Trial Chamber,
compased of Judges Byron and Kam, to¢ conduct rouline matters, such as the delivery of

decisions, in the absence of the substitute judge.”

MSCUSSION

3. Belore miling on the merits of this decision, the Chamber will firstly consider

preliminary issues relating to the timeliness of the Defence subwnissions, the referénces to

' Paragraphs 25.2, 332, 40, 47 and 55 of the Indictnent and paragraph 107 of the Progecution’ s Pre-Trial Briel,
? Prosecutor, Prosecutor's Motion for an Order te File Sotice of Alib Pumsuand o Kule §7A KT, 20 Thocember
2004, at 4 [“Prosecotar’s Motion™).

! Defience for Mgirumpatse, Mémoire pour M. MWgirvmpatse sur B Proseculor’s Maotion for an Order o File
Woaie of Alibi, 27 Decemnber 2006 {"MNoirumpatse’s Response’),

* Defenee fr “zirorees, Mirorera's Responss w0 Prosecetion's “otion for an Order o File Notice of Alibi, 29
Degember 2007 §Myirnrara’s Responsc™).

' Prosecutor, Prosecutor*s Consolidated REeply 1o Nzirorera’s and Mgrumparse’s Oppeosition 1o Request for
Motice of Alibi, 10 January 2007 {“Prozcoutor s Reply ™)

" Defence for Karemera, Peponse de Edouard Karemers & Ta reguéte du Procureut inbiulée « Prosecuton’s
Motion for an Order ta File Sotice of Aliki Pursuant 1o Bule #F AN 23 Janvary 2007 ("Karemera's
Respinse™y.

" Karemera el af., Dievision on Continuation of the Proceedings (TCY, & Mach 2007 (*Decision on Continuation
of the Procoodiges ),

T gee Rules of Procedure and Evidence. Fule 15 his (F: and loteroffice Memotandum from the President
ludge Byron, filed on 13 March 2007,

Protecutor v, bdotcred Karemara, Markiew Nyfrwmpatse and Joseph Nefrarera, Case Mo, JOTR-98-44-T i
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informal mectings in the Prosccutor's Motion and the Dfence’s request fur an order

directing the Prosecution 1o provide bilingual versions of iis motions.

I. Preliminary Issues

Timeliness of Defence Submisstons

5 Hoth the Defence for Nzirorera and the Defence for Karemera filed their respective
responses te the Prosecution Motion late.” The Defenee for Karemera explained that it filed
its submission within five days of kaving received a French manslation of the Prosecutor’s
Motion on 18 January 2007.'" The Chamber considers that, in light of the imporiance of the
matter at stake and since no delay in the proceedings has resulted {rom these late filings, it is
in the inwrests of justice 1o consider them,

6. The Defence for Ngirumpatse requests that the Chamber accord it a detay of {ive days
to file an additional submission on this issue from the notificaiion in French of refevant
documents as it contends that the Prosecution’s Motion was filed in a lale and impeluous
manner and was communicated o English only."!

7. As the Chamber has alveady stated in this case, any request for extension of time must
be appreciated on a case-by-case basis, upon showing by the moving party of gond cause Lo
do s0." In the present case, the Chamber finds, in light of ihe response filed by Ngirumpatse,
that he was able, with the assistance of his Counsel, @ understand the content of the
Prosecutor’s Motion and to express his views Lhereto, The Chamber further noles that on 18
January 2007, the French verston of the Prosecutor's Motion was available to the Defence for
Npirumpatse, which, however, did not find it necessary to file any additional submission asa
resull. In view of these circumstances, the Chamber does not find that it is in the interests of

justice that this further extension be granted.

—

" Yhe Prosecution filed i Motion on 20 December 2006, According 10 Rules 7 ter (B) and 73{[} ol the Rules,
the deadline for eesponses expired un 27 December 2006, as the 25 December and 26 December were public
holidays, while dbe Defence fae Mazirorera filed itz rospouse on 29 December 2006 wnd the Defunce Ffor
Karemera fled s response on 23 January 20HT.

" R urereras Reponsc, 1t 1.

" Mpirempatse’s Respanse, at paras. 1-6,

" Ser faremera of af . Décision accordant rne prorogalion de délal de réponse & deun requétes du Mrocureur o
ordonnant la communication de docunents cerlifiéds conformes (TC) Y Scptember 2006; Karemera of af,
Deécition apoordant prorogation de délai de réponse & deun redquéles du Procorcur (T3 27 Seprember 2006;
Kagremera gt of, Decision on Reguest for Fxtension of Time (AC), 27 Jenuary 2008; Xaremera et 28, Decision
on Request [or Txwension of Time {ACY 24 March 20006; Noremere of af, Decision on Edouard Raremngra’s
Reguest for Extension of Time to Respond 1o the Prosecution’s Interloculory Appeal {AC), 4 Apnl 2005,

Fravecutur ¥ Edougred Karemera, Maihiey Mgirumpaise and fuseph Nzirgrera, Case B TC T R-98-4-T L8
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References to Informal Meetings in the Prosecutor's Muotion

g In its Motion, the Prosccution refers to a number of informmal meetings betwesn the
partics, during which it claims to have requested the Defence to pravide notice of its intention
Io enter a defence of alibi.'* The Defence for Karemena chjects 10 the Prosecution refarring to
the content of informal mectings which wers rot officially transcribed.'* A well, the
Defence for Ngirumpalse requests that the Chamber strike out any references to informaf
meelings between the partics in the Prosecutor’s Motion [or the same reason,'?

G 1n arder for the benefits of informal meetings Lo be retamed, the partics should refrain
from referring to the content of these meetings o the course ol formal picadings or
procecdings. In the instant case. the Chamber will not refer 1o these imformal meetings in its
Decision. Accordingly, the Chamber does not find that any prejudice has resuled or will
result from these references and does not therefore consider it necessary to strike out the

refercnces to the informal meetings in the Prosce ution®s Maotion.

Reguest for an Order diveciing the Prosecution to Provide Rilingual Versions of ity Motions
14, ‘The Defence for Karemera reguests an grder directing the Proseoulion to use its best
efforts Lo provide its motions in the two languages of the Tribunal.'®

11.  The Chamber docs nat consider the aforementioned order to be either appropriate or
necessary. First of all, under the Tribunal's Rules of Dvidence and Procedure, the Registear is
responsitle for making “apy necessary arrangements for intgrpretation and translation of the
working languages.”'" In this respeci, the Chamber and the Registrar work closely together to
trisure that the parties reccive translation of releveant documents within appropriate delays,
Second of all, the Tribunai’s practice of having, defence tcams employ bilingual counsel or
legal assistants so as to diminish delays due 10 manslation,'™ This has already been recalled by
the Chamber 10 the Defence feams in this case.” Finally, the Chamber has ordered or

facililated the wranslation of specific decuments and has granicd extensions of time 1o the

—— — ———

' Progecuior’s Mption, s pars. 1,

™ K aremera s Rezponse, a1 1.

I* Ngirompmise’ s Response, al para. 7.

* Karemera's Response, at 4,

" Rule L) of the Rules.

" frusecucor v Alovs Simha, Cuse Moo ICTR-01-76-1, Decision on Defence Regquest for Frotection of Witnesses
(T, 25 August 200H, at para. 1.

1* Goe Earemera ef al. Décision secordant une prorngatien de délei de répuonse 4 deux requétes du Procureur ot
ardonpant 4 commupication de documents certifide comlormes (TO), 13 Seplember 2006: Karemera 2@ of,
Décision accondant prorogation de déla de réponge i dews requites dy Procureor (TC) 27 September 2006.

Prosecutor v Ednuard Kergmera, Muthicu Nefenmpatee and Soseph Noirarvera, Case No, KTR-98-44-T 478
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parties so as 1o make their submissions within a reasonable delay following communication

of relevant translated documents ™
IL. On the Meriis

12 The Chamber recalls that the Rules prescribe the disclosure obligations of the
Prosecution in broad and peneral terms while the Defence 18 reguired to provide the
Prosccution with notice of only certain rypes of evidence. Rule 67 provides for the reciprocal
disclosure of evidence and prescribes that as cariy as reasanzbly practicable and in anv evend
prior to the commencement of the trial, the Prosecution shall notify the Defence of the names
ol the witnesses that it interds to call to establish ihe guilt of the accused and in rebuntal of
any deferce plea of which the Prosecution has received notice in accordance with the Rules
and the Defence shadl notify the Prosecutor of its intent to enter the defence of alibi and any
spectal defence. While the defence of alibi is not specifically defined, the Rule requires that
its notification shall specify the place ar places at which the accused claims to have been
present a1 the time of the alleged crime and the names and addresses of winesses and any
other evidence upon which the accused intends to rely to establish the alibi. The rule poes on
10 specify that the Fajlure of the Defence to provide such notice under this Rule shall not limit
the right of the accused to rely on this defence.

13.  In the Chamber's opinion, Rule 67 implies that the obligation is triggered as soon as
practicable after the accused becomes aware of the nawre and cause of the charges agamst
him or her and intends to show that by reasen of his presence at a particular place or places at
a particular time or times he or she was unlikely to have been at a place where the offence is
allceed to have been cornmitted at the time of its alleged cominission and that alter notice of
the alibi the Prosecution is entilled to find and call witnesses to rebut the alibi.

14.  This provision does nol imply that there is an obligation 10 emter a defence of alibi.
Such an obligation would prove inconsistent with the presumption of imnocence and the nght
of the accused to remain silent. Therefore, an application o compel the Defence W give
notice of a delence of alibi ought to show (hat the accused intends {o enter such a defence.?’
15.  The Prosecution has nat shown — and the Defence does not claim - that Edouard

Karemera or Mathicu Ngirumpalse intend to enler a defence of alibi. What is more, the

= Ihint

B Geg, g conitarie, Prosecwter v. Ndpambaje et af | Case Noo [CTR-96-8-T, Deecigien on the Conffdeniial
Prosccutor's Molion 1o be served with Particulars of Alibi pursuant 1o Bule a?0ANI =) (TC), 1 March 2003,
Praseculor v Bvamabuba, Case Mo, ICTR-96-44C-PT, Deeision on Peosecution Motina for Notice of Alibi and
Recipraval laspection (TC), 14 June 2005 ("Rwamakuba Kotice of Alibi Decision).

Proseeutor v. Edovard Karemern, Marhieu Npivumpatse and Joseph Nzivorerq, Case No. ICTR-08-44-T 36
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Nefence for Karemera submits that it will provide actice of any information that could
constitute a defence of alibi as soom as possible and following the results of its ongoing
invesiigations. In these circumstances, the Chamber is of the view that an order directing the
Defence either for Karemera or for Wgiruompatse to file & notice of alibi is not warranted.

16.  The Chamber is of the view that the need for an order reparding the Defence's
potential non-compliance with Rule 67 alo does not arise at this stage, In this respect, the
Chamber recalls however that this provision specifically directs that failure o give notice
does not exelude testimony on an alibi. The Chamber will be abliped to give such, as any
olher, testimony the weight it deserves during its deliberations on the judgement to be
tendered in this case. Moreover, il Defence Counsel recelve information that their ¢licnts
intends 1o rely on the defence of alibi, then it is their professional obligation to accordingly
file a notice of abihi as soun as possible. Indeed, discfosure of complele notice of atibi gt the
earliest slage of the proceedings ensures the fairness of the (rial and proper administration of

justice.”

FOR THOSE REASONS, THE CHAMDBER DENIES the Prosccutor’s Maotion in its
EMEITETY,

Arusha, 21 March 2007, done i Engligh,

- _'-F‘-.-'-.-rr .
Dennis O Byrmon Gberdao Gustave Kam

Presiding Judge Judge

|8eal of gl!eiTrihunaI]

2 wee Prosecuter v Rutagandz, Case Wo. [ICTR-93-A, Judgment (AC). 12 May 2003, para. 241 Rwamakuba
Nutice of Alibi Decision, para. 7.

Prosecular v Fdunard Karemerg, Mathiew Neframpatse and Joseph Noivorerd, Ciade Wo, ICTR-SR-44-T @6
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