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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Tral Chamber I, composed of Judge Erik Mase, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the “Requéte de la Défense de Bagaosora visani le dépdt de documents
en prevve”, filed on 12 December 2006, and the Addendum to its Motion, filed on 27
February 2007, ' T :

CONSIDERING the partics’ submissions at the slatus conference on 19 January 2007,
HEREBRY DECIDES the motion.
INTRGDUCTION

1. During his testimony from 4 to & September 2004, Proseoution Witness AB{) gave
evidence about his name and his enrollment at a panticular school in northwest Rwanda. The
Bagosora Defence seeks to tender documents which, in its view, are hath relevant and have
probative value because they allegedly show that the witness lied either about his name or his
enrollinent at the school.' The Nsengivurnva Defence joins the Bagosora motion.”

2 The Prosccution submits that the documents are not relevant because there is nothing
linking them o the witness other than the name oi the school. It further usserts that the
docoments have no probative vajue because they were never put to Witness AB(CY or any
other witness.’

DELIBERATIONS
fi} Awnadysiv under Rule 89 ()

3. Rule 89 {C) of the Rules of Procedure and Uvidence provides that a Chamber may
admit any relevant cvidence which it deems to have probative value. When offering a
documenlt for admission, (he moving parly must make a prima focie showing that the
document is both rclevant and has probative value.!

4. At Lhe admissibility stage, the Chamber has previcusly found that a document must
bear sutficient indicia of reliability in order 10 have probalive value:

In offeriog a docwment for admission as cvidence, the moving party must as an
inirial matter explain what the document is The moeving pacly wust lercher provide
indications that the docoment 15 guthentic — that iz, that the docunient 5 acteatly

' Motian, paras. 22-26.

ST 19 January 2007 p. 2.

1. 19 January 2007 pp. -1 £

" Bagasorus & of, Decision on Hequest o Admit United Nations Docaments ino Evidence Under Rute 89 (C)
(TC), 25 Muy 2006, para. 2; Bagosarea & of , Decision on the Prosecutor's Motivn for the Admission of Certain
Malerials under BEule 29403 (TC), 14 Qclober 2000, para. 22; Sogosora ef ., Decision on Admission of Tah 19
of Bipder Produced in Connection with Appearance of Witness Maxwell Wkole (T 13 September 2004, para,
1. See alto Delalic and Delic, Decision on Application of Defendam Zejnil Delalie for Leave to Apneal againsl
the Decizion of the Trial Chamber of 19 January 1998 far the Admassibility of Evidenss (ACH 4 Mareh 1998,

paras. b7, 24
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what the moving pany purports it io be. There are ng technical rles o preconditinns
{or authentication of a document, but there must be “sulficienl indicia of reliabilig™
o justily ks admizsion. Indicia of reliabifity which have justified admission of
documents in the Jurisprudenee of the ad Jiee Tribunals include: the place in which
the document was seized. in conjunction with testimony describing the chain of
custedy since the seizure of the decument; cotroboration of the contents of the
document with other cvidence, and the nature of the document jiself. such as
signatures, slamps, or even the form of the handwriting.”

5 The purponed relevance and probative value of the documents should be assessed in
light of Witness ATQ's testimony. He gave his full name and stated that he had been a
sindent at a particular schoo! in Rwanda during the events of Aprl 1994.° On cross-
examindfion, the Defence teams extensively questioned Witness ABQ about his naime and
asked lm if he had ever used any other names. The witness insisted that he had given his
proper name to the Chamber and that he had alwavs becn known under that pame.” The
Defence aiso asked the witness if he had met with investigators from the Bagosom and
Msengiyumva Defence teams in 2002 and 2003 and if he had given them different names
during these alleged meetings. Witness ABQ) stated that he had never met with the Delence
investigators and that he had never given another name to them.®

£ The Defence argues that the documents it sueks to enter into evidence are relevant
because they cast doubt on the truthifulness of Witness ABQ's testimony before the Tribunal”
The name given by the witness does not appear on the school enrollment Jist, whereas the
name Lhat the witness purportedly gave to the Bagosora Defence investigator is on the list.'”
it further submits that the documents have sufficient indicia of reliability because they were
obtained directly by Defence counsel from the Rwandan Minstry of Education, have been in
Lhe ¢counsel’™s possession sinee that fime, and bear markings canfirming the source of origin.“

1. The Prosecution arpucs that the documents’ relevance has not been established
because nothing links them to the witness other than the name of the school’> The
Prosecution also assens that the Detence has failed to establish the necessary indigia of
reliability, namely the authenticity and completeness of the documents. "

g In the Chambet’s view, the decuments meet the criteria of Rule 89 {C). Tven though
there is littlc to conneet the school records to Witness ABQ since his name does not appeur
on the list of enrolled smdents, the Chamiber oonetheless (inds the documents relevant insafar
as they contradict certain elements of the witness® testimony as 1o his whereabouts in Apri]

¥ Bagusara ¢t al, Decision on Admission of Tab 19 of Binder Produced in Connection with Appearance of
Wiiness Maxwell Nkole (FC) 13 September 2004, para. 8 Sew also feagosore of of, Decision on the Request w
Admit United Wations Docunwwems inta Evidence Under Rute 89 (C) (TCY, 235 May 2000, para. 3,

* [, & Scptember 2004 pp. 1, 3.

', 7 September 2000 pp. 2, $-6. 11 T. 8 September 2004 pp. 17, 20, 46, 7. 9 Septembur 2004 pp. 32-34,

£ T 7 Keptember 2004 pp. 2-6; T § September 2004 pp. 15-17; T, 9 Septernber 2004 pp_ -9 Whan the Bafonce
investigators were brougin sulo she courlroom, Witncss ABC stated that be had never seen them before that day.

* Mution, paras, 23-25.

" §d: T, 19 January 2007 p. 10 See airo Annex B-2 to Bagosora Motion.

"' Mation, paras. 27-30. The Baposors Defance secks to reinforce the authenticiy of the documents by iis
Addendum, which consists of a Mare Ferbule fiom the Kwandan Ministoy of HEducation confirming the status of
enrellment records for the school during the relevant time period, dddemdum de fa Défence de Bagosorae & sa
Ragiedte de Jo défense de Ragorora visons le dépdd de ddornments en prepve dw 12 décembre 2008, Lled on 26
February 2007

¥, 19 January 2007 p. 11.

YT 19 January 07 pp. 2, 11 /g :
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1994 andfor the mame he used at that time. The Chamber also finds sufficient indicia of
reliability. The documents were oblained through official means, 7e. a wrilten request by the
Defence transmitéed to the Rwandan govermment through the Registry, and were tuned over
directly 1o Defence counsel for Bagosora, where they have remained since that time. M
Although there is no official seal or stamp cenlifying the authenticity of the documents, the
documents themselves bear the name of the Rwandan Ministry of Education and the school in
quesgnn und, un their face, reflect what Lhe Chamber might expect a2 school roster to look
like.

fiif Assessmemnt of tie Purpose far Which the Evidence is Fraduced

Q. Evidence in the form of documents or wilness statements (s genecrally tendered for
rwo purpoeses: impeachment of a witness or providing context to a witness™ lestimony. The
Chamber has recently held in this very case (hat:

[Mecuments [Eor impaachment] must be tendered in conmection with the estimeny
af the withess whose evidence s sought o be discredited, either during his or her
original testimony of following yecall, Thug, the proper course of action here would
have been for the Delence, upon discovery of the scatements, o bave maved to recall
the witressrs who gave stzlements in order to éxamine them on any INconsistencics
between their prior testimony and their wrilten stalcments, or in the case of 3 wilness
who has not yei testified before ihe Tribunatl, o have moved for variance of the
Defonce witntess List to enable the witness to testity, '

10, Here, the Drefence does not scek to impeach Witness ADQ's testimoeny through
witness statements bun rather through school records. The same analysis stll applies. The
Defence wrote to the Registry on 6 November 2006, requesting the list of students enrolled ai
the school from the Rwandan Minisy of Education. The request was transmitted by the
Regisiry to the appropriate Rwandan authoritics on 8 November 2006, The Defence obtained
the list dircctly frorn Rwandan avthoritics on 22 November 2006, while on mission in

Kigali."?

1. The Defence has not provided sufficient justilication for the more than twe year delay
in seeking these records. It was clear from the witness' tesiimony in September 2004 that his
attendance at the school would be a credibility issue, The Chamber finds that the Defence
should have been more diligent in its efforts to obtain these schoo! records from the Rwundan
Ministry of Bducation, The Detence made its request after the ¢lose of the Dagosora 1Jefence
case, [f the Defence had done so earlier, it could have requested the recall of Witness ABQ
anid questioned him on the discrepancies. Because the efence did not do so. the Chamber
finds 1hal it cannot admit these documents into evidence at this late slage.

H Hagosora Mation, paras. 27-2%

"* Bagosora Motion, Annex R-1.

18 Bagosora ef gl., [Yecision on Nsengiyumva Motion to Admit Docuneots ax Exhibus (TC), 26 Febroary 2007,
ara. &

R sotion, paras. 11-13 and Annex R-1, z Av
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FOR THE ABOVE REASONS, THE CHAMBER
DENIES the maotion,.
Arusha, 21 March 2007

bl A i

Erik Mose Jaji Ram Reddy Sergei Alekscevich Egoroy
Presiding Judge f. ,1 Judype Judge

[Seal of the Tribunal]
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