
~'ff<"'"·~' ~, "' '"' 

Before: 

Kcgi,trar: 

Date: 

tu-,e-e;,-31-r 
~()-~;;J;-a_,u,7 

International Criminal Tribunal for Rwanda 
Tribunal penal international pour le Rwanda 

( Cf,'}/~- ~'7()7) 

TRIAi. CHAMBF.R I 

Judge Lfik t>fose, presiding 
Judge Sergei _.\ lckseevich Lgorov 
fodgc Florence Rita >\rrc} 

Adama Dieng 

20 .\larch 2007 

THF. PROSRCIJTOR 

Thurd.se RENZAHO 

Cuje Nu. JCTR-97-31-T 

ORIGINAL· f.'.'<(iUSII 

:, 
0 
0 

DECISIO:", O:", EXCLIJSIOI\" OF TF.STIM01'Y -1..'\IJ ADJ\USSI0.'1 OF EXIIIHIT 

The Prosecution 
Jonathan Moses 
Katya Mclluish 
lgnac·io frcdici 
Shnniu, '\.fangan 

The Defence 
rran~ois Camier 
Barnabe l\cukuic 



THE INTER'IA TIONAL CRIMINAL TRIBUNAL FOR R\VANDA 

SITil!';G as Trtal Chamber I. composed of Judge Frik :\fo1c, prc\ldtng. Judge Sergei 
Akkseevich Eguro,·. and Judge Florcnc·c Rila Arre)'. 

BEE~G SEIZED OF the Defence om] motion of2 .\-larch 2007 w e>..clude the testimony of a 
"itness; 

CONSID•:RING rhe l'rosecution'.s Mal suhmiwon.s on the same day: 

HEI:\G SlllZtD OF lhc l'rosccution request w tender an audi" recording and its 
transcriptions as an e:.hib1t, made oral!, on the same day: 

llf:REBY DECIOf;S the molion and rcq<lcst. 

INTRODlJCTIQc'," 

I. During the Prosecution case, four witnesses claimed to rccngnit.e tile Accused· s vo;ce 
Ma tape containing a telephone conversation. during which he allegedly made incruninating 
Slalcments.' In connection with these testimonies, as ,,ell as with tile examinauott of an 
uwestigator on 1hc first day of the trial, the Prosecution sought to tender the audio recording 
as an exhihit.' The Chamber denied these re<.[uesls due ro lack of information abou1 the 
recording and its provenance.' The Prosecution then sought to lead an addl\1onal witness. a 
_ioumal1st who purportedly had made the rccording. ') he Chamber granted th"I reques1.' 

2. On 2 ;\-forch 2007. the joumabsr testified rhat he had made !he lllpe recordings in 
Kigali hetwecn 14-18 April 1994 and gave evidence about the telephone conversation.' Aller 
the examination•in-ehid, the Defence made an oml motion to exclude the testimony. The 
Chamber denied the motion oral]) but ,tawd that it \\OUid issue a writlen decision e.\plaining 
us reasons." i\ficr cro,;s-examinu!ion and rc-cxaminmion. 1hc Chamber announced that ii 
would i~sue a writlcn di:cision on the Prooccution re,1uesl lo admit the tape and its transcripts 
as an c:Jiibit.' Jl,c present dccision conL1ins the reasons for not e>..cluding tile testimony and 
the Chamber's ruling concerning the exhibit. 

DELIB[RATIO.~S 

(1) b.clu.,ion ofTe.mmmry 

3. The Dctcnce sought to c.,dude the te,timon; of the jo.,rnali11 because his testimony 
introduced a ne\\ matenal fact that does no! appear in the Amended lndiclmem.' The 

1 ·1 ,,,;m""'°' nl 1,v;1nc,....,, r,1 J (T, 22 J,"""D 2007 p, 40). t:H ( I' 23 January 2(107 p 24 ,, AI.C; ("I 11 Janu,ry 
2007 p 64) and ,\ \\'[ (T, 31 January 20117 p J I) 
; I i Jru,u:iry 2Ull7 p 46 (P,o.secuhc,n io1·c,1<gaw), T. 22 JanuOr)' 2007 pp, ?-10. 
'T. 8 Jonu,r) 2007 p. 52. T. 22 J,muar}' 2001 p. 12: I', 15 Ja,1 u,r; 2007 p. 35 
'Proa<c"w ,. R,•11,aho Ded,;on on P1osecut;on ~loo ion to l'ary w,«,os,s l,js, \IO. 16 FehnJal}' 2[1(17 p,u--,, 

"·6 
' I. 2 Ma.ch 2001 pp 4·1. 
'T.2Mmh2007p 2l. 
'·1.2M•rd,2007pp 4R.49 

' I . 2 ~lmh 2001 pp 12, IS. 16 lbe Defence reforr<d to l'rowi,to, L' liago,oro ,r al , llc'<,SLOn 0" :S-tallal;uzo 
llfo110,i for Fsch,s;on of J.,•;dence (IC). 29 June 2006 para Ill ("Where a m,,cr;al l.1Cl c,nno1 b< cc,sonuhl) 



Defonce had been given inadequa!e notice of this new fa.cl. Jt wa, also argued that the 
Defence could not pmpcdy prepare for the testimony bernux th<: J'roseculion only disclosed 
the last of its iofonnation regarding the v,,imcss on 1 March 2007' 

+. ·1 Ile Prosecution submitted that the "itnes:;'s testimCHl) docs not mnuunt to a material 
fact. '!he Accused i.s in no danger of <:onvict,on based on the facts to which the witness was 
tcsttl)-'ing. Instead lhc testimony supports his criminal intent by shedding lighr on the origin 
of a recmding that allegedly demor,strates that the Accu,cd lal~ed of' "extermination",., 
Accordrng to the Pr<."ccution, 1he LJcfoncc rcce,ved sufllcicnt notice ro prcpar~ for the 
tc,tinwny 

11 

) l he Chamber "111 tir:st consider whether the tare containing the al legcd ,ncr,1111nating 
siatcment.s cor,stitutcs a new material fact and, if so. whether adc~uatc notice was gi,-cn. h " 
r,:callcd that under Article 17 (4) 0fthe Tribunar.s Statute anJ Rule 47 (C). the /'rosccution 
mu.st set forth in lhc indictmcm a concise s1atemet1t of the facts of the case anJ of the crime 
with which the suspect is charged. J'his obligation mu11 be interpreted in light oflhe rights of 
the accused to a fair trial, tn be informed ol" the charges agamsl him, and to hS\'C idcquotc 
time and facilities for ll,e preparation "f his defencc. 11 The indtctmcnt bu, tu fulfil the 
fu11damcntal purpose of infonning the accu,:cd of the charges against him "ith sufficienl 
particularity w enable him lo mount his defence." 

6. [)~pending on lhe specific circumstat1ces of each case, the question to he dclcnnined 
is "hcther an accused was reasonahly able to 1demify the nimc and crirninal conduct alleged 
in cad, of the paragraphs of the md,ciment.1' According to the juri>rrndcncc of both ad h"'' 
Tribunals. lhc Prosecution i, obligated IO state m !he i,idictmcnt the material facts supporting 
!he charges. hut not the evidence by which ,ueh material facts are to be pro,en. '' 

7. \Vhere the 1talc of minJ with ,.1,;c11 the accu.sed carried out hi1 alleged acls ,i 

relevant. the l'roscc11tion mu~t either (1) plead the relel'ant stale of mind ,tstlf a, a material 
fad, in which case the facts by "hich that material fact is 10 be cstablL.shed arc orJinarv 
mat\ers of evidence, and need not be pleaded; or (ii) rlcad the evidcntiary facts from where 
the rcle,ant slate of mind is to b~ inferred."' 

8. The >\mended Jnd1ctmcnt uf 16 February 2006 pleads that 1hc Accused is charged 
"ilh lhe crime of genoci,k and complicity in genocide and had the "mtent to d~strny, m 
whole or in part. a raci:,] or ethnic group.,. 17 Paragraph 89 of tile Pre-trial Tiriet; dated 3 I 
Octohcr 2005, slates that "lh~re is di rec[ and eKplicit c,•idencc of the Accused's intent t" kill 

!'<lalCJto tl\c lodict,ne"'• \h,,,n it sl,all Ii, «eluded. Wh<te lhe mo1cnal fae, is Tek,.mt onl)- \o a vague or ~e"er•I 
alkgatmn u, <he lndictmcn<, then Ilic Chamber "ill ,-onsidcr"hclhcr t,O\ice "I !he matenol lac<"'"" gi"'n in th, 
l'no• Trial Bncf or <I>< opening stale men<. -'" a, io cu,c ,h, , "8"""" ofll>< Jnd,ctmc,H··, > 

'T. 2 Maren 2um r 24. 
"' ·1 2 \1arch 2(H)7 r- 21 

T 2 M,r,h 2007 rr 24.25. 
S1a1uk, Art" lc.s l 9, 20 (2) 2(1 I ')(o) anJ 2U ( 4J(b) 

'' r,os,cu1<" " Elizapl,an •""'""""'"'"' o,r,/ (huru' Mok""""'"""• Ju<lg,m"'" (.\C), U lk,embcr 2()04. 
porns 25 an<l 410, Pru1ecw»- ,. \'a/er,/,c and Marlmo,ic. Jud~""'"' (,\Cl,) Mu, 100<,. rar.,. 21. 
'" !'ro,mua, v RJ<tagaada, Judgement\.,_('), l(, M.,y 2,111.1, para_ 303. 

lS N1akmaima,aa ,\ppeal Ju,l~cment. paras, 25 and 470; R""'~"nJu, llpreal JuJgcmeal. pdrns JOt-JOJ: 
,\'a/,·l,k and ,\lar1<,ao,·1c. Appeal JuJgemrnl, J Ma)' 2006. para. lJ. 
" Prwecutor ,. Bo.>"-,,,ki und ta,kulc,-.,·I" ( IC), llocisioo on LJU\>< llosk0<ki', ~fo!i(),, Cll,,lk11grng Lhc form ()/ 
the lt>ctic,m,m. para. 11. 
·' "'-mcn<lcd lnd1clmenl. p. -I 



and/or cause bodily or mental barm to Tutsi and his concurrent intcn1 to d~stro; the Tutsi 
grnup m whole or in pan". According to the Briel'. hi, intent may also be mfcrrcd from a 
number of facts "nd circumstances, such as the gcncr~I context in which !he act, l\Ceum:d in 
R"anda bclv,,ecn 6 April and l 7 Jul; 1994 and Jive specific pieces of evidence, including 1hal 
"the 1\ccu,cd talked of ·exterminallon · during an intercepted 1depho11c conversation with lhe 
Bourgmcsm• of llicumbi. Mr. Rugambarara•· " l'urth~rmorc. the witnc,, surnmaries attached 
to lhe Prc·trial Brief provided additional noth;e to the Defence that rhe Prosecution cnvisagW 
calling at least one witncS\ tu testif) lhat it \\as tho Accused·., voice on a rernrd,ng ofan 
intercepted telephone call. in which he allegedlJ 1alks abmrt "cxtcm1mation ··." 

9. It follow, that the Accused"$ mN"' '"" was unambiguoull)- pkadcJ in !he Amended 
lrnliclmenl. ·r he Pre-trial !\rid infom1cd the Ddence of the Prosecution· s intention to use the 
alh:gcd intercepted conversation as evidence more 1han one year ~nd lwn nrnnth, lxforc the 
st~rt of1rial. The [)efence submission that there is lack <>t nouce is ,mfounded. 

10. '!he Chamber now 1urns to the issue whether the [)cfcttce received sufticiem tl(l[jcc 
,egarding tbe witness's leslimony. fhe tape and its provenance was a matle, of dispulc 
between the parties from the first day of trial." The Journalist", testimony abuut how and 
when he recorded the tape was therefore relevant to the admissibility nf the tape. Suell 
authenticating evidence docs not amount to a material fact and need not be pleaded in the 
Amended Indictment. The Defence wa.s informed of the intenli<>n to call this witness throngh 
the Prosecution motion of 6 Fchn,ar,• 2007 10 varv its witness list. The motinn contained a 
summary of his testimony.'' J he J)cfcnce wa.s pro,:ided with a 1-rmch tmnslatinn of hts will­
say sratcmenl un 7 Fcbruar, 2007. more than three weeks before he test,!ied. In its decision 
of 16 Fcbruar,· 2007. the Chamber found that allowing the testimony would not rcstilE m 
unfair p,ejudice to the Accused, After havjng considered the Ddcnee "s additional arguments. 
the Chamber rcitermes that the Defence had sufficient time to prepare for the tcstimuny. Jt 1s 
no! correct, as argued by the Defence. that the testimony was unrelated to lhc /\mended 
lndieunent because it did not mention the name t>fthe Accused.11 Consequently. there is no 
baais for e:,,.cluding his 1cstjmony. 

(ii) A dmi.1·.,•ion of RecorJin,; und Tr<1n.<aipls 

II. The Dc!Cnce argued that tile recording \'.as inadmi,sibk bccau,c the tape had nnt 
timcl)' been disclosed to the Defence by the Prosecution."' 11 wa1 not kno"n how the 
recording \\US made, and the authcntictty of the recording had no( been cstahlished." The 
Prnsecution submitted that adequate notice was provided to the t\.cs:used of the existence of 
the recording. a, ll"cll as of the purpose for which the Prosecution intended to use it at trial. It 
was fur\her argued that the evidence had extreme probmive ,·alue and great relevance_i, 

12. Rule 89 (C) of the Rules stales Iha! the Chamber '"may admit an~ relevant evidence 
"hich ii deems 1o have probath-e value·· The Appeals Chamber ba,, emphasized that a Trial 

"Pr<•tTial Hric!, P"'"· 89 (a) 
., Pre·o-"I Hncf, p 6(, ( ll'irne» BKX) 
"F;g I g ),lJlUar)' 2007 rr- 49._s3 (P,o"'"''"'" '""'"if'1m). T, Z2 !an<>RH 2007 pp. ••I l 
"'[he purpose nf,h, <c,tmi<m; ""-' also e>pldincJ orally on Ilic follo,;,"s .Jay I 7 Fchn,.tc., 2001 p 2& 
(introJ,cHon of Pro,cculion mo<ion/, 
• J,2March2W7pp.lS•II,. 
" I g ·'·'"""l 2007 p -16 r 22 Jam,ary 20117 pp 2·3. 
" I. 8 January 2007 rr J6.47: T. 22 Jan'"'') 2<}(17 r 6 
" I. ~ _1anua,y 2001 rr 47.JS: T n J""'"'i 2007 r 9 
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/1,c P,o,ec,,tor L' !>'"''"'"~ Rc-1,::~/.,,, ils,· .So f/"111-97-31-1 

~10, 
Chamber's authority pursuant lo RLllc 89 (CJ to admit an) relevant evidence which it deems 
to h«vc probative value grants il the discretion 10 admit e, idencc even ,,..here it ,snot possible 
to com ict an accused on an al legation due to lack of notice."' In the pre,ent ca.sc the Defence 
had notice of the existence. content and purpos,: oftl,e recording from 31 October 20{)5. ·1 he 
trnmcript of the intercepts wa., provided 1o the Defence on 6 lkcemher 2006. and the 
recording on I l January 2{)07_i, The Chamhcr consjders that the element, furnished to the 
Defence regarding the recording provided timel;, clear and consi~ient information that lhc 
Defence could then use to imcstigatc and to prepare for the evidence in question. 

13. A, regards lh~ auth~nticity of the tape, !he Chamber obscr\cs lhal the \\itncss 
rccogni~~d the Kinyar\vanda lranscripl as reproducing 1hc telephone cottvcrsa1jott, that he 
had recorded" I le testified 1l1al he gave copies ol"tlte recordings to Pro~ccution investigator,. 
and that he had listened to an audio rcrording gi,·cn to him by the Prosecution in the da) or 
two prece,ling hi, testimony and idcnlilicd it as one he had made. Jn view of the infotmallon 
provided by the witness, the Chamber considers that there is a prrma /<WI<' ba\i<, to aJmil (he 
1ape, the Kin} arwandan transcripts and the iranslations into l!ngl ish and I' rench. 

14. !he Defence has also argued that the legality of the r,cordinJ; has not been 
csiablished, and that its admission would be m contraHntion of Ruic 95 ·' This provision 
slates that "In lo c,·idcncc shall be admissible jf obtained by me1hoJ, "hich cast substantial 
doubt on it.s rdiab,lil). or if Lts admission ,s antilhcllC<ll to. anJ would seriously damage. 1hc 
integrity oflhe proceedings". 

15 !n relation lo Ru!e 95, !he qncs1ion is whether RPF·s ea\'csdropping on R"anJan 
at11horj1ics' telephone call.s in April l 994 should leaJ to e,.clusion of evidence in pursuance 
of that provisio11. The Chamber obsen-es 1hat according to established ICTY case law, 
communicatiuns intercepted during 1he armed conflict in the Fornier Yugoslavia arc not as 
such subject to exclusion. In Fm1~c-11/or v. l!!'djanin, a Trial Chamhc,. aHcr ex1e11;ive survey 
of the relevant international law and national Jaw, concluded that the inlercep1' were 
admissible and did not ,·iolalc R1lle 95: 

[ r)hcrc is nothing m the Rules concerning lhc exclusion of illegally ohtaincd 
c,·idence and as affinneJ in the Kordic case. 'even ,r 1he 1llcgalily "'"" 
established [. ] I I\ Jc have ~ome to !he conci"'jon !hat f, , . ] evidence ob,ained bv 
ca,esdrorping on an encm) 's telephone calb during the course of a war ;, 
<,er1ainly not v.1th1n lhe conduct v.hich LS refemJ tu in Rule 95. h's not antithe!tcal 
to and certainly would rn>t seriously damage the 1n1cg.ri1y of the proceeding,..' This 
Trial Chamber cannot but agree that communicaiions intercepted during an armed 
conflict arc not as such ,ubjcc! lo c•clusion under Ruic 95 and should lhtreforc be 
a<Jm,tted up;rn a challenge based on the grounds hid Jov.n in Iha! Ruic.'" 

" """"'''"'" ,. ,".·ralmhalr and Ny,rnmamhr,ko, D<cision o,a tho Appeals o, l'•uline N,i,am,suhL'~o .,n.i ,\rscnc 
%almn N1ahobali on the "ll<dsion Oil Dcfotoce i;,gcnt \fot"rn '" D,"Cla.c Pan; of the bidenc, of \1/itno,;"'' 
RV and QIU Inadmissible"" (AC). 2 J,li 2[1(J-l, parn, 14-16, 
'" T 22 Jo"""'.' 1007 Pl'- 2, .I, 9 
"1 2M:,,,h2007pp,9-10, 
"T ~ Jonn,ir)' 2007 pp, 4Y and 52; T. 22 January 2110) I' <, See nlw Pco,,e,"i,tn, ,, Rca:oho, Dcci.sioa Oil 
l'~»cc"''"" Mo.,on 10 Vary 11·itn,ss I i,i (H'), ii, FebcuJ.) 2007, r••• 5 
"l'ro!<'Ct,/or ,, Brdpmm. Dern"'n on the lkfen-e 'Objection to lntmcpl rvidcncc (TC) .. l Ouohc, 2')()) 

pat• SJ S<'<' ol,o p,rn,. 61 """ 63. lhc lldcncc ohjcct,d ,n '"" Lo <he ad,nission oflr,n,c·rip<> of 1n<mcp,cd 
ldcph<>nc ron,·cr.sotion, ,ecmJeJ iJ)' intomal securn;-- personnel of 1hc go, crnmcJH "f tile Republic of l\0101,, 
aM l!ec,~g,nma bdore and durin~ ~,e war. 011 lhe groun,ls thot !he in<mcp" "'" ,llcgally nbtai,aed 
Rderencc ,s also made 10 the oral decisioo on Fehnrnr)' 1000 '" Prow wor ,, KorJ,u,,,d Carl,,. ·1 T Ji,CJ,l 

' i/4.., 



16. In the present case, the Journalist testified \ha1 he ""s 4\lowed by H.Pr- ,oklic,-s to 
make tare recordings 01· c,rnvcrsahons they were allegedly able 10 hear over the walkic­
lalkics. J here is no information about the Rwandan law that was applicahle to interception 
during the drcum,rnnces thal prcl'ailcd in April 1994. when tilt recl)fding was made. and 
hence whether the mterception was illegal. BU! at any rate, this would not in itself le"d to 
exclusi,rn under human rights law or J'ribunal case law. 11 The Chamber Jc><:., not have a basts 
to condudc that this evidence is attmhcTical to, at1d would serim1slJ damage the intcg1 ity of 
the proceedmgs. 

17 Finally, it is recalled thal the admissibility of the recording shm,ld not be confused 
"1th the exact prnhativc weight 10 be a,ttached to it: 1he fom,cr requires some relevance and 
probative ,alue, whereas the latter is an assessment t0 be m~Je by the Triul Cham her a1 the 
end ofrhc case." 

"l'rose,:uior v Hrdjonin, D<ei,;on un the Uefrncc ·object;"" t<> l"tcrccrc Eddcncc· (ff). J October 200), 
par~,. 42-06 . 
. , .~' nromu.,,.h,.ko , /'ros«·"tor, lle«sion on Paulina Nyirarnasuhuko'; Appeal on <he Adm1S,ihiln, of 
tv,J,nc, (.,(). 4 Octuhe, 200<, pora. 6. 



FOR TH}'. ABOVE REASONS, TUE CHAMBER 

DEJ\IES the Defence m01ion to exclude testimony nr a _1oumahsl for the reasons mentioned 
m the decision: 

GRANTS the Prosecu1iun rcyucsl to admit lhe audio rccur<ling marked with reference 
number K 1'00-1 08~, its Kio}arwanda transcription and the umcial frcnch and 1-,n~lish 
1ramlations thereof. as an exhibit; and 

REQI"ESTS !he Rcgislr)- 10 assign thc,c Jocumcnb with one c~hibil number. 

Aru,ha, 20 ~\Jrch 2(107. 

Erik Mose 
Presiding Judge 

fdP,/,,r// 
Serge, A~kh Egorov 

Judge 

[Seal oftheTribunal] 
'" • T • 

• . 1 

Florence Raa Arrey 

f·f,ludgc 
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