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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWAND A

SITTING as Trial Chamber I composed of Judge Frik Mose, presiding, Judge Sergei
Adekseevich Liguroy, and Judge Florence Rila Amey;

BEING SEFZED OF the Delonce oral mation of 2 March 2007 w exclude the testitmony of a
wilness;

CONSIPERINIG: the Prosccution’s aral submissions on the same dayv;

BEING SELLED OF the Proscoution reguest 1o tender an audio recording and its
transcriptions as an ¢xhibit, made oratly on the same day:

HEREBY DECIDES the matiom ane request.

INTRODUCTION

L. Dwring the Prosccution casc, [our witnesses claimed 1o recognize the Accused’s voice
an @ lape containing a telephone conversation, during which he alleeedly made incriminating
statements.' In connection with these testimonics, as weil as with the examinalion of an
mvestipator on the first day of the trial, the Prosecution seught w tender the audio recording
as an exhibit” The Chamber denicd these requests due to lack of information about the
recording and its provenance.” The Prosecution then sought to lead an additional witness, a
jaurnalist who purporedly had made the recerding, 'The Chamber granted that request.”

2. On 2 March 2007, the journalist testified that he had made the tpe recordings in
Kigali hetween 14-18 April 1994 and gave evidenee about the telephone conversation.” Afler
the examination-in-chicf, the Defence made an oral motion 1o exclude the testimony. The
Chamber denied the motion orally but stated that it would issue a writlen decision explaining
its reasons.” Afler cross-examination and re-examination, the Chamber announced that it
would Jssue a writien decision on the Prosecution request fo admit the wpe and its transcripts
s an exhibil.’ The present decision conmtains the reasons for not excluding the testimaony and
the Chamber's ruling concerning the exhibit.

DELIBERATIONS
(i) Exclusion of Testinony

3. The Detence saught 1o exclude the testimony of the journalist because his testitmony
introduced a new material fact that does aot appear in the Amended Indiciment.’ The

' Testimonies of Witnexses G1.J (T, 22 Jaouary 2007 o400 U (T, 23 January 2007 3 240, ALG T 1T Januzry
2007 p. Hyand AWE (T. 31 January 2007 p. 31).

1y January 2007 p. 46 {Prasceolion investigatory: T, 22 January 2007 pp. 9-10,

Yoy Jamuiey 2007 p. 52 T, 22 Junuury 2007 p, 12; 71013 January 2007 p. 35,

* Pragecator v Reszeahe. Decision on Prosecution Motion 1o Vary Withess List g 10} 16 Fehruary 20657, pargs.
56

Y72 March 2007 pp. 4-7

“T. 2 Morch 2007 p. 25,

T2 Mareh 2007 pp. 48-44.

1.2 hdarch 2007 pp. 12, 15, 146, The Lefence reforred to Froteruion b Baposora er af | Degasion on Ntabakuze
Metion for Frclosion of Evidence {147), 29 JTune JHM, para. 10 “Where a raterial Bl conne be redsanably

2 n




The Progecotar v, Theveore fenzafio Cese Ao fJCF BT

G2/

Defence had been given inadequate notice of this new fact. It was also argued that the
Defence could not properly prepare for the testimony becawse the Presceution only disclosed
the last of its information regarding the witness on 1 March 2007.°

4. ‘The Prosccution submitted that the witness’s estimony does not anount 0 2 material
fact. The Accused i in no danger of conviction based on the facts to which the witness was
{estilving. Instead the testimony suppens his crimnal intent by shedding light on he origin
of & recording that allcgedly demonsteates that the Accused talked of “extermination”."
ﬁ.cuurdtng“m the Prosceution, the Defence received sufficient notice to prepare for the
testimony.

a The Chamber will tirst consider whether the tape conlaining the alleged incniminating
statenients constitules a new material fact and, if o, whether adequate notice was given, 1 s
recalled that under Aricle 17 (4) of the Tribunal’'s Statue and Rule 47 () the Proscoution
must set forth in the indictment a concise statement of the facts of the case and of the crime
with which the suspect is charged. This oblipation niust be interpretcd in light of the rights of
the accused toa fair trial, to be intormed of the charges against him, and to have sdeguate
time and facililies Tor e preparation of his defence.”® The indicment has w fulfil the
undamental purpose of informing the accused of the ¢harges against him with sufficient
particularity 1o enable him to mount his defence.'”

£, Depending on the specific circumstances of cach case, the guestion to be detenmined
is whether an accused was reasonabiy able to identify the crime and criminal conduct alleged
in cach of the paragraphs of the indictment.”? According to the jurisprudence of both ad hoe:
Tribunals, the Prosecution is obligated to slate in the indictment the malerial fucts suppoding
the charges, but not the evidence by which such material facts are to be proven.'

7. Where the state of ound with wiich the accused carried out his alleged acts is
rebevant, the Prosecution must either €3 plead the relevant state of mind iself as a matenial
fact, in which case the facis by which that material {act is to be established are ordinary
matiers of evidence, and need ot be pleaded; or (ii) plead the evidentiary facts {rom where
the relevant state of mind is to be inferred."”

3 The Amended Indiciment of 16 February 2006 pleads that the Accused is charged
with Ihe crime of genocide and complicity in genecide and had the “intent to destray, in
wheole or in part. a racial or cthnic group™.'” Parapraph 89 of the Pre-trial Brief, dated 31
October 2005, states that “there (s direct and explicit cvidence of the Accused’s inlent o kifl

refated to the Indictment, then i shall be excludud. Wherz the muicrial Tacs is Televant only Wi vogue oF panerak
itllegationn in the Indicunent, then e Chamber will corsider whether motice of the material 1acr was piven in the
Pre-Triol Bricfor dhe opening stwtement, so 2y o oure the vagueness of the lodiciment™ b
TT, 2 March 2007 p. 24,
o 2 March 2807 po 21

T2 March ZEGT pp. 2425,

" Srawte, Anicles 19, 20 42). 20 (4o} and 2 {4)ib).
Y pragecuror v Efiruphan Aokivafiotang and CGérord Madireimme, Tudgement (AC) 13 Pycember 2004,
paras 25 and 40, Prosecator v Nafetific apd Marterovic, Judgement (AT, 3 Muy 2006, pan, 23,
7 Progecutar v. Rutagands, Indgement (al7), 26 May 2003, para. 303,

d Metarggtimgng. Appeal Judpemeol. paras. 25 and 47 Rengeosdo, Appeal Judoemenl, paras, 30(-303:
Nerletilie amd Marvnovee, Appeal Judgement, 3 bay 2006, para, 23,
" Prosecutor v Hoskorkl and Saekuleuski (VC), Decision on Linbe Boskaski's Motion Chaltenging the Form of
the lodicmen, para. 11,

 amended Indictment, p. 4. %
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and/or cause bodily or mental harm 1o Tutsi and his concurrent intem to destray the Tutsi
group in whole or in part”. According to the Brief, his intent may also be inferred from 2
number of [acts and circumstances, such as the general context in whichk the acts oceurred in
Rwands between 6 April and 17 July 1994 and Five speetlic picces of evidence, including that
“the Accused talked of *extermination” during an intercepled wlephone conversation with the
Bourgmesire of Dicumbi, Mr. Rugambarara™."” Furthermore, the witness summaries attached
to (he Pre-trial Briet provided additional notice 1w the Defence that the Proscoution envisaged
calling at least one witness 1o testify that it was the Accused’s voice on a recording of an
intercepted telephone call, in which he allegedly 1alks about “cxtermination™."”

o, It {ulbows (hat the Accused’s meny recr was unambiguously pleaded m the Amended
[ndictment. The Pre-trial Dinied inlormed the DBelence of the Prosecution’s intention 1o use the
allered intercepted conversalion as evidence more than one vear and two months bedone the
starl of trial. The Defepce submission that there is lack of notice is unfounded.

10, The Chamber now wrns to the issue whether the Trefence received suftivient notice
regarding the witness's testimony. The tape and s provenance was a malier of dispuie
between the parties from the first day of trial. ™ The Journalist’s testimony about how and
when he recorded the tape was thergfore relevant to the admissibilicy of the tape, Such
authenticating evidence docs not amount to & material fact and need not be pleaded in the
Amended [ndictment. The Defence was informed of the intention o call this witness through
the Prosecution mation of 6 February 2007 1o vary its witness list. The motior contained a
summary of his estimony.?' The Defence was provided with a French translation of his will-
say statement on 7 Febrsary 2007, more than three weeks before he testilied. ln its decision
of 16 Febrvary 2007, the Chamber found that allowing the testimony would not resale in
unfair prejudice to the Accused. After having considered the Defence’s additional arguments,
the Chamber reiterates that the Defence had sulficient time 1o prepare for the testimony, It is
nol comect, as argued by the Defence, that the wslimony was unrelated o the Amended
Indictment because it did not mention the name of the Accused.® Consequently, there is na
basis for excluding his testumaony.

(i) Adnrission of Recording end Transeripis

11, The Defence argucd that the recording was inadimissible because the tape had not
timely been disclosed to the Defence by the Prosecution™ 1t was nol known how the
recording was made, and the authenticity of the recording had not been established ™! The
Prosecution submitted that adequate notice was provided 1o the Accused of the existence of
the recording, as well as of the purpose for which the Prosecution iniended to use it at trial, It
was further arpued that the evidence had exireme probative value and great relevance.

12, Rule 89 {C) of the Reles states (hat (the Chamber “may admit any relevant evidence
which il deems to have probative value™ The Appeals Chanber has eimphasized that a Trial

1% prerial Brief, para, 89 (a}.

® Pre-trial Bricl, p. 66 (W itness B X)),

T - January 2007 pp. 49-33 (Prosecution investigater): T, 22 Janvary 2007 pp. 4-11.

?' The purpose of the testimeny was alse explained orally on te following dayv. 1. 7 Fehruars 2007 p. 2%
[introduction of Proseeulion melien},

7,2 Match 2007 pp. 18414

UE January 2007 pod6: T, 22 January 2007 pp. -3,

M T 8 January 20607 pp. 46-47: T. 22 Janeary 2H7 p. 6.

18 January 2009 pp. 47-48 T. 22 Jaourary 2007 p. 9.
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Chamber’s suthority pursuant (o Kole $9 (C) to admil any relevant evidence which it deems
to have probative value grants it the discretion 10 admit evidence even where it is not possible
to convict an accused on an allegation due to lack of notice.™ In the present case the Defence
had notice of the ¢xistence, cantent and purpuese of the recording from 21 October 2005, The
transeript of the infercepts was provided 1o the Defence on 6 December 2006, and the
recording on 11 January 20072 The Chamber considers that the clements furnished 1o the
Defence reganding the recording provided timely, clear and consisient infbrmation that the
Defenee could then use 1w investigate and to prepare for the ovidence in question.

13, As regands the authenticity of the tape, the Chamber observes 1hal the witness
recognized the Kinyarwanda transcripl as reproducing the telephone conversalinns that he
had recorded. ™ 1le testified thal he gave copies of the recordings 1o Proscoution nvestigatons.
and that he had listened to an audio recording given to him by the Prosecution in the day or
1w preceding his testimony and identificd it as one he had made. in view of the information
provided by the witness, the Chamber considers that there is a primur facie basis to admit the
lape, the Kinyarwandan transetipts and the ranslations into English and French.

14, The Defence has alse argued that the legality of the recording has not been
¢slablished, and that its admission would be in contravention of Rule 95.°" This provision
slates that “|njo cvidence shall be admissible if obtained by methods which cast substantial
doubt on (s reliability. or if its admission is antithetical to. and would serously damage, the
integrity of the proceedings™.

13 In rmelatien e Rule 95, the guestion iz whether RPF's eavesdropping on Rwandun
authoritics’ telephone calls in April 1994 should lead to exclusion of evidence in pursuance
of that provision. The Chamber observes that according to estabiished ICTY case law,
communications intercepted during the armed conflict in the Former Yugoslavia arc not as
such subject to exclusion. In Prosecrtor v. Brdianin, a Trial Chamber, after extensive survey
of the relevant intermational law and national kaw, concluded thal the (niercepts wers
admissible and did not vielale Rule 935

(TJhere is nothing in the Rules concerning the eselusion of illepally obained
evidence and ... as alfirmed in the Kordic ease, “even if the dlogality wis
established [ ] [w]e have come 10 the conchusion that [...] evidence obtained by
cavesdrapping on an enemy’s lelephone calls during the course of a war is
certainly nat within (he conduct which is referred w in Rule 93, 105 not antithetical
10 and cerrainly would net seripugly damage the intcgriny of Lthe procecdings.” This
Trial Chanber cannot but apree thal communications intercepted during an armed
conflict are not as such subject o ¢xchsion under Rule 95 and should therefore be
admitted upon a challenge based on the grounds laid down in that Rule.™

* Prosecutor v Nakebalt aod Nyiremandieko, Decision oa the Appeals by Pauling Myiramuasohoka and Arséne
Shalom Wahohali on the “Deelsion on Defence TUrgeat Motion ta Peclare Parts of the Evidence of Wilnesses
BV and QB Inadmissible™ (ACL 2 Juls 2004, paras. 14-16,

T2 January 10607 pp. 2, 5.4

T2 March 2007 pp. 9-10.

“T.R Jonugry 2007 pp, 49 and 32 T, 22 Janwary 2007 po 6. See afvo Prosecutar v Beazofo, Decision on
Froseculion Motion 1o Yary Witness List (T, bé Febroory 2007, par. 8.

¥ Prosectior v. Brdunia, Decision an the Delmeee Dhjection to Intercept Lvidence’ (P 3 Oerober 2007
para. 33 Se¢ adsa panis. O wnd 63, The Defonee objected in vain w the adimission of franserpts of interceplred
telephone conversations, secorded by internal secority personnel of the povernment of the Hepullic of Losnia
ansl Mereegeviog before and during e war, on the grounds that the intereepls were dllegolly nbtained.
Relerence is alsn made to the pral decizian of 2 Fehruary 2000 in Prasecutor v Kardic aad Ceeloz, 1. 11684,

bhe
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16,  In the present case, the joumalist testified that he was allowed by RPT soldiers tno
make tape recordings of conversations they were allegedty able to hear over the walkic-
talkies. [here is no information about the Rwandan law that was applicable 1o interception
during the circumstances that prevailed in April 1994, when the recarding was made, and
henee whether the interception was illegal. Dut at any rate, this would not in itsell lead 1o
exclusion under human rights law ar I'ribunal case law.” The Chamber does not have a basis
o conclude that this evidenee is antithetical to, and would seriovsly damage the integrity of
the proceedings,

17.  Tinally, it is recalled that the admissibility of e recording should not be confused
with the exact probative weight to be anached to it the frmer requires some relevancs amd
probative value, whereas the latter is an assessment to be made by the Trial Chamber a1 the
end of the case.™

M Prosecotor v Brdiamia, Deuision va the Defence *Objection to Ittereept Lvidence” {TC), 3 October 2003,
paras, 42-36,

*

N virgmasahiks v Prosecudor, Decision on Faoline Byiramasuhuko's Apnpeal on the Admissibility of

Evidenee (A0, 4 Cowpber 200, pam, 4.
; 0h
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FOR THE ABOVE REASONS, TIIE CHHAMBER

DENIES the Defence motion 1o exclede 1estimany al a journalist for the reasons mentioned
i the decision:

GRANTS the Prosecution requesl bo admit the awdio evording marked with refirence
number KTOO-1084, 118 Kinyarwanda transcripion and the official French and Eagilish
translations thereat. as an cxhibit; and

REQUESTS the Registry W assign these documents with one cxhibil number.

Areshie, 20 March 2007,

Dok, b G’ g hetse

Erik Mose Sergei Alekseevich Cporov Florence Rita Arrey
Presiding Judge Judge f, P Tudge

[Seal of 1cEhe Tribunalj
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