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Dcci,ion 0,1 l!cjcnce Mmwr,for Pmrection ofD..:fence ll"w,esses 

INTRODllCTION 

1. The trial in this case began 0n 25 September 2006. Alter calling 24 witnesses. the 
Prnseculion cl<>scd its case on 29 January 2007.' At the Prosecution's request. these wimesses 

d . ' were grnnk protccl1ve measures. 

2. The firs\ :;es,;inn of tile Defence rnsc is scheduled lo s\aTI on 21 April 2007 J The 
Jkfcncc mows the Chamber to grant protecti\'C measures to its pmential witnesses.• ·1 he 
Pro1ccution opposes in pJrt the Motion. 

3. In uccurrJancc wi!h Articles )9 and 21 of the Statute of the Tribunal. Rules 69 Jnd 75 
,,f the Rules of Procedure and E,idencc. the Chamber will con,ider prokctive mea,urcs for 

"imcsscs that arc appropriate to >afcguard tit<' privacy and security of !he victim, and 
witnesses. as well as the Accuscd·s ri!;],t to obtain the ancndancc and examination of 
wilne,sc, OH his behalf under the .same cundiuon, a> wimcsses a gains\ him. cvlea.sures for the 
protection of "itncsses are granted on a case-by-case basis.6 

4. lhc 1urisprudencc of this Tribunal reqmrcs that the moving party demonstrates that 
the "itne.sscs for \\hom protective measures are sought ha,·e a real fear for their safety or that 
nf their famil}, and that an objective JUSti lication exists for this l'ear. 7 

5. In the present case. the Defence seeks nrious protecti,·c measures for Defence 
pNcntial witnesses li,ing in Rwanda. other African countries and Lurope. It assens that the 

general context for secunty III and out of Rwanda for witnesses k>tifying for an accused 
justified the granting ofprotcctiw measure,. 

6 To support it.1 application. the Defonce provides fi,·c documents c()nsisting of one 
\Jnttcd Nation~ d0cumen1 and four reports published by Amnesty International.' ·1 he Defence 

1 Tho first lrial session ""-' held from 25 September 2006 to 20 Ocwber 2006 The second trial session started 
on 9 January 2007 and concluded on 29 Janua1y 20(J7. Twen!}'-four 24 wuncsscs we, c heard over a pcna-d of )2 
trial day,. 
= frosc•,·,,tor ,_ S1mi"n Ncham,lrigo. Case Nu. JCTR-2001-63-1 (' N,lromih1gu"), Decisi,,n "" Motion< for 
Protecuvc Measures for Pro.,ccuuon Wilnc,s,s (TC) 26 July 2006 
'Nclaamih,~o, Dccis'"n on Defence Motion for [xcensiM of Time for Complying with Chamber's Scheduling 
Order of .I Febru"') 2007 and Sch«luling the Prc,en1a11on urthe Defonce Case (TC). 19 March 2007 
' « Re~u(:10 d<: la defense en vue d"unc ordonnancc de rnesurc, de pro!cciion pour lcs l<moins d dtd,ar~c 
conforinemea,I an, article, 19 el 21 du S1aru1 et 54. 69, 73. 75. ct 79 du RPP" (• Deknce ),1otion »). filed on 
s March 2007, 
''"Prosecutor's Response lo oho '"Requ01c de la defence en ,ue d"unc ordonnallce de ttlcsures de ptoiwion pour 
Jes le morns :I dfrhargc confurmCmenl au, .,rticles 19 cl 21 d" Slalul et .I~, 69, 73, 70, ct 79 du RPP ,, "· f,lod on 
9 March 2007 
• Prouculvr ,._ T/1arl'i,se Mu\'1/n)I, Case No ICTR-2000-55/\•I (""Mm·unyi), "'Decbiun m> the Pm,eculor·, 
Motion for Ordm fur Proteclivc Measures for Victims ,,nd Witnesses lo Cnmes Alleged in the lndictrncnr'. 25 
April 2001, para 28, Pro,cculvr ,-. Muh,m~na, Ca.w No,ICTR-95-IH•T."'Dedsion on IJekncc Motion for 
Prolectlw Measures for Defence Witnc,sc,. 6 July 2004'". para, 17; P"'"'"""''' v Aloy, Sm,b,, ("o,e No. \CrR· 
01-76-1 (""~iinba ), "Decision on Defence Re~u,si for protection of Witnesses". 2.1 August 2004, para ~; 
Ncbamihigo, Decmoa un Moti~n, for Protective Measures for Prosccut1on Witnesses (TC), 2r, July 2006. par,,, 

' - Simba, Decision on [)efcnce Rc'<(11cS1 for l'rolcction ofWilnc»cs Cl C). 25 August 2001, para. 5, Pro.,ecr//Qr ,. 
Thfo"e>k Bagmorll e< al. C.ase No. IClR-93-4l•T ("/Ja110.1wa N al''). Decision on 8,gn<ora Mo<io11 Fo, 
Pro1cct1on of Wione»cs (IC). I September 200), para 2; Bar<>wr~. et ai. Deci,ion on K.,bii,g, ~1otoon for 
Protecnon of\,Vimes," (TC). 1 September 2QOJ, para. 2. 
'Anoc>es rn suppM of,he Defence .Vlotion. fibl on IJ March 2007: Annex I '1.ortre d11100 du 26 j111//01 JOOJ. 
adrarsio au !',-,fodont du Concd ,k- sic"'"'' par I,, ReprC,enlam permanem du l/wa11da 

1 he P1 o,ern/or,, Ndwm1h1gn, Case No /Cl 1/-200 I -63-1 
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for Nch.amihigo submlls that potential Ddcncc wimcsse~ d" frar for their safety and \hat 
these fears are justified by the danger, an<l insecurities described in the Defence moti"n and 
the reports attached ao annexes. 

7 Aller reviewing 1h.e information prm-ided by the Defence. lhc Chamber is 1atisficd 
Iha\ there j,; subjective and objective fear on the part of the Defence witnesses such th.tt 
witnes.1es, wherever they may reside, do justifiably fear that di,;clo,ure of 1heir participation 
in lhc proceedings of this ] ribunal would threaten their safot y and sccunty. 9 Additionally, the 
Chamber recalls that it granted protecti,c measures ror the Prosecution "itnes~es on the bm,i, 
ofsinular !ears and finds th~t some p1,)tccti,e mca~ures for pnlcruial Dekncc witnesses are 
warranted in the present ca.se, which ensurcos cq\lalit) am<>ngst the parties. 10 

8. It must now de1crmillc whJt 1>malJ be lhc bes[ pro!cctivc measure,. taking mto 
consideration that 1hc Prosecutor must have adequate lime for the preparJtlon of his casc. 11 

9. The first set of measures sought by the Defonce, which are not oppo,ed by the 
l'rosccutDt. relates to the protection of the identity of potential witnesses, by assigning 
pseudonyms 1o the witnesses. scaling any identifying information of the witnesses in the 
Tribunal's records, expu11gmg names and identifying information or the witnesses from any 
existing public record of the lribunal. non-disclosure to the public and media of this 
infonnation, prohibiting photographing, audio and/video recording, or making of sketches of 
any Defence \\itncss witholll leave of the Chamber an<l the Panie.s, temporary non--disclosurc 
to the l'ro.secll!or of any identifying information which ,Hrnld reveal the identlllcs of potential 
"itncsscs until such time the witnesses have been afforded an adequate mechanism for 
protection, using the good offices of the Witnesses and Victims Support Section ("WVSS") 
i" implemen\mg these protective measures. 

IO. 'Jbe Charnbcr notes that those proposed mcas\\Ie.l arc either explicitly envisioned in 
the Rule; 12 or generally accepted by the Tribunal in order to safeguard the privacy and 
scwrity of victims and v.imcsses. 11 In tile Chamber's view, such rncasur6 arc appmpnatc 
when comidering the risk for the ,a!ety of potential Del"encc witnesses in the present case. 

/'Orgu1Jisut,c,n de, Nuliuns Umd', IJoc, UN SilOOl.'842, 26 Julv 2002; AntlcX 2: Amnesty International 
Repurt cmitk<l, "It wanda. l1le htd<lcn violence'', 1998: Annex 3: Anmesty lnterna!1unal report entitled ·'fr F,I 
JA,~, Apral 2004, Annex 4; Amno,<ty lnternalional Public Statement cnlltled: ··Burund,· Rwanddll asvlom 
seeker., should have access 10 fair and sali,fM.tory rofug," determina1ion proccdureS', 19 Ma;· 2005; Atn~c,t; 
!nlcrnalional Report on1itkd. "Bunind,!Rwanda, Tanzame. Vro/~11011.1 des d, ,111< des ,efugii!, ,,, de1· rapa.me.<''. 
27 June 2005. 
'S,mhu, Oedsion 011 Defence Request for Prnloction of Witnesses (TC). 25 Augu>l 2004, para 6; Nch<1mih,go. 
Dem ion on Morion, for Pro,cclivc Measure, for Prosecution W,tncsscs (TC), 26 Jul}' 200~, para 6 
'" l'rosecutor ,. Franrm., Karm,, Ca,c No JCTR•Ol•74-T('·Karera"), Dec"'"" or, Dolence Molion for 
Prolect,on of Wilne»c> ('l'C), 9 February 2006, pora. 3. Pro.<ei:.,,o, ,. ;Ind,; Rwam~l.r,ba, Case No. ICTR·98-
~4(..J"('·Rwamak!lba'). Oecision on Defence Molion for Pmtcc1've Mca,ure., (TC'), 21 Septombcr 2005. parn, 
I 0. l'rosec,,tor ,. Jc«n Mpombara, Case No. JCTR·200 1-6.5· l, Decision on Protecllotl of Defence Witnesses 
(ll), 4May 2005, para. 2, Pro,ecutor ,._ fhfonwe liago,ora et al. llcci,ion on KobLlig, Mot10n for 
Protection of w;1""'""' (TC'), I Sep<cm\>er 2003, para 2: Prose<""'o' ,_ !;lih,'r S,yJ1egeku, Case No ICTR-96· 
I 4•ADcciston (Defence Motion for Protecti,·c Measures for Defonce Witnesses (TC), 14 <\uguSI 2002, para I J. 
l'm,ecwor ,. l."li=aphan el Girard N10Karu1,ma11a. Case No. !CTR·96·JO-T and C.sc No. ll7"H.•96·\7·T 
Decision on Wl!ncs, Prolect~1n (TC). 22 Aug LIS< 2000, paras. 2·4 
11 

This is in accordance with the principle sci nu< by Ruic ~(C) oftl,e Rules ot Procc"<lure and rvidence. "~ubjccc 
to Rulo 75, the identit} of the v,c,im or "itnoss shall be disclosed within such time a, <lelern1ined by Trial 
Chamber to allow adeq.,mo limo for the prcparat1011 of the Proswnion and the Defence·· 
"Sec Rule 69. Ruic 75, and 11.ule 79 
1' Nchaimh1go, Dcmion on Motrnns for ProteclLve Mea.<ures for Prn«cmion Witnesses (TC), 26 July 2006, 
Karcr~, lledsi<>n on Ilefenco Motio,i for Pru!,..,tion of Witnc"-«< (l C), 9 February 2006; Mm wry,, Dcdsion on 
Thards« Mu"m}i's '.\lotion for Prokc,,on of Dolence WHno~ses (TC) 2() October 200,, Rww,.,>/;yha. 
Decision on Defence Mol,on for Prolecti,c J\.fo>Surc, ITC), 21 Sep\cmbcr 200.<, Ragowr" er al. Occis.on on 
Kabi logi Mo,iull for Protection ,,f Witnesses (TC), I Soptcml>cr WOJ ~iE}, 

/J,c l'rvsec"!Gr \' Nchamr/,io,>, C"se A"o /CTR.JOO/ .6J-T $, 
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11. The Prosecutor suggest adding a protective measure for the Defence witnesses in 
or<lcr to limit the exposure by the Prosecutor. when invc>(igating. of wit11c% idenl!l}'ing 
information and an,id disclosure to any person the fact that che Mlness has tcst1fied or v.ill 
k a witness )>,:fore 1hc Tribunal. The Charnh~r agr~cs w include thi.s measure in the 
protective measures for the Defence w1tncsses. Nonetheless, the Chamber recalls that should 
any person insist upon informal ion that would reveal the status oflhc individual as a wimcss, 
the investigati<>n would cease." 

12 !he Chamber ~lso finds appropriate to ~llow tile dioclosmc of nun-redacted 
srn1cmcnts and identifying information to the Prosecution no sooner than 1hirly <la)S prior"' 
the day the "itness is schedt1kd tu testify. The Prosecutor d0es not opro,,c that request. This 
also eonfrmm with the r,nor Chamber's orders grant,ng rrotecthc measures to Prosccmion 
,nlne%cs." 

13. The Defonce re411csts that the Prosecution team in this case shall keep rnnfidcmial IP 
itself all inforrnatio,1 idcnlif)'ing any witness subject to this order. and shall not_ directly or 
md1rectly. disclose. disc11ss <)r reveal any such in formation. 1 he Appeals Chamber. however, 
held that such a restriction interferes with lh~ Prosecutor's discrcllon to delegate 10 his 
Olficc. The Appeals Chamber indeed found tha1 the Prosecutor's obligation to d1sclo1e was 
not limited to .specific teams within the Office of the Prnsecu(or, hut was extended to his or 
her entire olTicc as '\1 whole. undh·ided unit"." This find mg has been interpreted to mean that 
the Prosecutor is endowed by the Rules \\itb an unfettered di,crclion lo giYc anyone within 
the Oflice of the Prosecutor access to any confidential information 1o which he is entitled 10 
haYc access. Witness protection orders "hich purport to constrain or qualify the exercise of 
this unfcnered discretion are, according]). contrary lo the Rule. 17 Consequently. thi.s pan of 
(he Defence request is rejected. 

14 1lte Defonce alw seeks to hmit the content uf the identifying information concerning 
its witnesses it must disclose W lhc Prosecutor. The Chamber docs not find any good reason 
for such limitation In order to allow Ilic Prosecution to prepare its case and considering the 
need to maitttain the cquahly hetween the p:mics, the Chamber ,s of the view that the 
Defence mus[ provide the Prosecutor with the same informa!ion that was provided for each 
l'rosecution witness, namcly: 1

' first name of each Defence witnes,1; date of h1rth; sex: 
nationality, ethnic status, occupation in 1994; current occupation, place of birtl1 {cclluk. 
sec1eur. commune, prJfccrure): address in ]994 (cellule, secleur, commune, prifecture), 
current address { cellule, see/eur, ,·ommunc, prJfecn,re ); names of both pHrcnts; marital status: 
names of spouse and children: languages spoken und V.Tittcn: periods of time outside 
R" andalcounlry of resid~ncc at that time/reason for lcaYing Rwanda, mem bcrship in pulitical 
or social a.ssociat10n. name of a friend. relative, or acquaintances/updated contact number. 

15. The Defence seeks that the Prosecution issue ,Hittcn requests to the Chamber to meet 
their witnesses and !hat it he given an opponWlily to respond to such a request. The Chamber 
recalls that according to the Appeals Chamber, each par1y hm, the right to int~rviev. potential 

"l!a!ios~m et al. Deds,on on Motion IO Harmoni,.e and Arneod Witness Protection Orders ( rq. I June 200), 

f"'" 11 
'Nchamrl,iga. Dccis,on on Molion, far Protccti,e Measure, for l'rnseculion Witnesses (TC). 26 July 2006, 

pora, 8· '·I-- I an approprialc deadliac i, lhat witness<• 1dcntitics, and non-rcdac1e<l wimcss statemem, be 
J"closed ro the defence thin)' days before !he "art ortrial" 
'
0 Bagosoro et al .. Dccis,on oo lotcrlncutory Appeals nern,on 011 Witness Protection Orders (AC),(, October 

2005, para. 44-46. 
'' l!ago.<cm, er al, Dm,io,1 Amending Defence Witne" !'rotoc<iot1 Ord,•rs ( n .. ), 2 Decernbor 2005, para; 4; 
Muvuny,, Dectsi,rn on ! harcissc Muvuny1 s Mol,on for Protection of Defence W,lncsses (TC). 20 October 2005, 
F,""- 12, 
~-Prosecutor's Ro,p<>nse to tl,e "Reqofio de la defence en ,·ue d"unc orUormanoe de rncsures de protcclwn pour 

les \emoin;; a Mcharge conformCmcn! aux artidc, \9 ct 21 <lu Staout ct 54. 69 73. 7.1. el 7q du RPP" ». filed on 
9 March 2007, para 21 ~ l 
T/J,• Pro,eculor ,-, Ncham,higo, (<lse Na IC7R·2001·6J.T 

4
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Decision 011 Defence Molwnfur f'mleclion of /Jefence Witnesre-< 20 March 1007 

wi1nesses. 1' Witnesses to a cnme arc the proper!) of nci1hcr the Prosecutor nor the Defonce: 
both sides have an equal right to interview them. 20 The right to cont.ad and interview a 
p<'Jlc'1lial witness is, however, nol with<'Jlll l,milation. l 1 111.e Chamber must ensure that there is 
no interference with the course of justice and that the ... ,tness does not fed coerced or 
intimidated. To this end, "lria! Chambers have n:quired that a witnes,; formally eoment lo 
meet with the requesting party." In light of these principles. 1hc Chamb~r is thcn:fore oflhc 
view !h"l then: is no n~eti to impose that the Prosecutor waits for a Defonce's response when 
seeking to meet a Defence \\llness. It is sufficient for th.c Prmecutor to give adequate notice 
ofi1s imentiun l"bc Chamber funhcrmorc stresses out that, where approrriatc, WYSS. as the 
Iribunat·~ organ specifically competent for monitoring witnesses. may be reyucsted to 
facililutc such meeting anti intnvi~" between Pro8ccutor", ,eprcscntatiws ,.md Defence 
"ilncsses. 

FOR THOSE REASONS, THE CHA:'t1BER 

GRA"iTS in part the Defonce Motion. and 

I. ORDERS the following protective, measures for all Ddcncc v.•itncsses or potential 
Defence witnesses v,herever they reside and who have not affirmatiYely wai~ed their righ.t rn 
protcetil"e measures ('"Protected Witness"): 

The De knee shall de.11gna1e a pseudonym for each of the Protected Witnc.sse,, which 
be use<l whenever n:ferring to such witnesses in the proceedings. communications, 
an<l discussions between the Parties to the trial anti with lhe p11blic. The use of such 
psc11donyms shall last until .1uch time a.s lhc Chamber, or any other Chamber 
ac:~ording to Ruk 7S(G) <'Jfthc Rules, mdcrs oth.erwisc. 

2. The names, addresses, whereabouts of, an<l othcr idemifying information concerning 
the Protected Witnesses shall be communicated only to the Victims and Witness 
Support Unit personnel by the Registry m accordance with established proccdur~ and 
only !o implement protecthe mcasun:s for these individuals, a11d shall not be 
disdosed 10 the Prosecution unless otherwise ordereti. 

3 The names, addresoes, whereabouts, and other information that might idcntil)' or 
assisl in identifying any Protec1ed Witne.~s ("identifying information") shall be sealc<l 
by the Registry and not included in public or non-confidential Tribunal records 

4. To the extent thal any names. atidn:sses, rdations, whereabouts or other identif~ing 
information is contained in existing records of the Tribunal, such 1Jcntifying 

" Pro<eculor , .. Mde M,ic,;, , Dc,1a1on on Defence Interlocutory Appeal on Communication "1th Po,cnt1nl 
W,tnc,se; or che Opposile Parly (AC), JO July 2003. see also. Pro,wuwr ,·. Se fer /foliio,·,c. Decision on ihc 
Issuance of Subpoena.< (AC), 21 fo,ic 2004. paras. 12-15. 
"Jhi<km 
" /'rosecuwr ,, Mile Mr/me, l)oc'-""" on Defence Interlocutory Appeal on Communica!,on ws<h l'N<nllal 
Wtmcsscs of the Oppo.sitc Party (AC). JO foly 2003. 
" See: Bizm••n/W ,,, al, Decision on Prosper Mugirane,a's Motion to Vary the Re.10,c!ions in lhc Trial 
Chamber's D<ci;eon of 2 Oc!obcr 2003 Rclawd ~, Access lo Jean Kambanda (TC), 24 August 2004, Proscculor 
v Ndmd1/1ymuma el al, Decision on Sagahulu"s Motion for Reconsideration o/ 19 ~arch 2004 Decision un 
D,sclosure of Pras<:eulion Materials. for I.eave tu Cont.ct a Prosecution Witness, and for Access to T ts[tmony 
of Protected Witnesses ,n the Military I Case (TC). 3 NoV<mber 2004, paras 21-23, Bizim1<ni;1< Cl al, Demion 
on Prosper Mug,rancza', fxlremd) !Jrgent Motion lo Vary Cua,ditions Of lnlcmew w,111 lean Kambanda, 
(!Cl 19 Jonusry 2005: Pro,ec"'"' ,. /!ugo,wru u ~, .. D<:cision on lszuwonemc)'c Requcs, for Disclosure of 
ldemifyjng Information of Witnc.ss XXO Md A"1horiza[LOO to Interview I Jim ( J'C). 1] October 200\ 11ma /, 
Sce also Rules of Procedure •nd bidcnce. Rules 3J md 34. \\.t 

1 
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ilnfonnation must be expunged from the public record of lhc Tribunal and placed 
under seal. 

5. Any id~ntifying infotmalion concerning a Protected Witness shall not be disclosed to 
the public or !he media; this order shall remain in effect after the termination of the 
trial. 

6. The l'r"secution shall not atlcmpt to make any inilependcn\ determination of the 
identity of any Pwtectcd Witness or encourage or othcr"ise aid any person to alt empt 
lo identify any such l'rutcctcd Witness 

7. Nowhere and al no time shall the public or the media male m,dio or video rcwrdings 
nr broadca.sts, or take phmographs or make sketches of any Prolected Witness. in 
rdation to their (estiniony, "ithout leave nf the Trial Chamber. 

8. "]he Prosecutor and any representative acting on his behalf shall provide rea1onabk 
notice in \\Tiling to the Defence, prior to contaciing any Protected Witness. Shmdd th~ 
,titncss or potential witness concerned agree lo the interview. or the parents or 
guardian of that person, if that person is under the age of I 8. the Defence shall 
immediately undertake all necessary arrangements to fac;lilate the interview. TI1e 
Witnesses and Victims Support Section of the Tribunal may facilitate the interview. 

9. The Prosecutor. in making investigations and inquiries, will limit the expnsmc of 
witness identifying information and not disclose to any person the fact that tht 
witness has testified or will he a "'itness before the Tribunal. 

10. The Prosecution shall keep confidential lo itself any Idcntitying lnfonnation, and shall 
not expose, share, discuss or rewal. directl}' or indirectly, any Identifying lnformatinn 
to any person or entity other than the Prosecution. 

JI. The Defence may withhold disclosure to the Prosecution of the identity of the 
Protected Witnesses and temporarily redact their Identifying Information from 
malerial disclosed to I.he Prosecution. The Identifying Information shall he disclosed 
by the Defence to the Prosecution no later than thirt} (30) days prinr to 
commencement of the tnal session during v,hich the concerned Protected Witnesses 
are scheduled (o testify. 

II. DENIES the remainder nflhc Motion. 

Arusha. 20 March 2007, done in English. 

Q-~ 
llctllli~l3yron 

Presiding Judge 

I Sea] of the Tribunal) 

Tl« /'ros~cu/or ,. /1",·hamihi!f,O, Case J.o, /CTR.JOO/ -63· T 
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