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The Appeals Chamber of the International Criminal Tribunal for die Prgsecunion of Persons

Humamnitariapn Law
thocidc and Other
n 1 Jepuary and 31

December 1994 ("Appeals Chamber” and “Tribunal”, rup:cuv:l:f} is mucd nli “Accused Tharcisse
Muﬂmlrl s Mﬂunn for Leave to Amend his Gr-::-unds for Appeal and Mation to] Extend Time to File
his Brief on Appeel” filed by Tharcisse Muvunyi on 12 December 2006 (“Appellant” end
“Appellant's Motion", respeclively), requesting: ) _
!
2007, and
hpril 2007

{1
(i}

leave 10 file amended grounds of appeal onm or before 15 January
en extension of the time for Aling his Appellant’s brief unt] 15

miber 2006.2 On 17
29 January 2007, the

2. The Frosecution respended w the Appellant’s Morion on 20: Decs
January 2007, the Appellant fled his “Amended Grounds for hppeal”.a' On
Prosecinion filed the “Prosecutor’s Motion Objecling o “Accused Tharl:issa Muvunyi's Amended
Crounds for Appeal”™ (“Prosecution’s Motion™) requesting Lhe Appealsi Chamber to disregard the

Appellam’s Amended Grounds for Appeal as invalidly Gled since the ﬁ.lf.'ucIr whs done without leave

of the Appeals Chamber.*
A. Background and Submissions |
3. The Appellant was convigied of genocide, direct and public incitenuept to commir genocide

and other inhumane acts as a crime against humenity,” end senitenced tof twenty-five yeers of
imprisonrent.® Cn 10 October 2006, the Appellant filed his Notice of Ikap J requesting Lhat his
convictions be set aside, as they are not supporied by the facts and law, anfl that 4 finding of not
miilty be entered in respect of sach count® Altermatively, the Appellant reqyested reduction of the
sentence.” The Appellant now seeks lesve 1o amend his Notice of Appeal pprsuant to Rule 108 of
the Rules of P‘rﬂné:dun:_ and Evidence of the Tribunal (“Rules™) and requests an exlension of time

for the filing of the Appellant’s brief, pursuant to Rule 116(A) of the Rules.

k - Appellant’s Motion, paras. 3, 5. |

* Prosecutor's Response 1o “mecused Tharelsse Muvunyi's Motion for Leave 10 Amand
Molion 1 Extend Time 19 File is Bricf on Appesl™,
not fule & ooply.

“Actyzed Thareisse Mmunyr's ﬁml:nded Grounds for Appeal™, 16 Jayyary 2007 (Amen

* Prosecution’s Motion, pars 6. The Appellan: did not fle z responce,
5 Judesment and Sentence, 12 September 2006 (“Trial fudgement™), para. 531.
* Trinl Tudgemnent, para 545,
! wAcensed Tharcisse Muvunyi’s Notics of Appeal”, 10 Ocicber 2006 ["Notice of Ap
! , Noties of Appeal, para. L5,

* Notice of Appeal, pam. 15,

Grounds for Appes] and .
20 Decembor 2006 {"Pruu.cuﬁv:rn's Reqponse™). The Appellant did

Qrounds of Appeal}

Il}_
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4. The Appellant submits 1hat since Lbe filing of the Notice of Appeal, he has identified “other
" compelling and egregious errars that would constitule grounds for appeal that fnust, in the intcrest
of justice, be addressed by the Appeals Chamber [...]° 1% The Appellant avers mat there has been a

_ delay in the preparaion of a “concise, complete and ordesly statement, of issues!’ on appeal because

the Trial Chamber “created pew and different issues for the Accused to combyt and bas chosen to
ipnore the establighed jurispridence of (ke wibunal {... forcing him] w focids an isspes eniircly
different from those advanced by Lhe prosecutor and briefed eXtensi ely by both sides during
wial " Addinunaily, the Appellant argues that the Appeals Chunber has allgwed the Prosecuton .
ta file its Notice of Appeel ou! of fime and that this has “expanded the ilg,sucs & Accused must be
prepared 10 address and bag further inhjbited his ability to effectively addmss all copent issues
raised by his case [...] within the tme frame s¢t out in the rules.”** Fipally, the Appellont submmits
that his Defence leam is stll in the process of being approved by the Registrar and that his Counsel
has other clients in custody who require his atiention.

5. The Prosecution responds What pranting leave to amend a2 notice of appeal is @ marler within
the discredon of the Appeals Chamber and therefore raises po specific objectjon to the Appellam’s
Modon, withowt conceding the merits of any of the arpuments raised b i the Appellant. ¥ However,
the Prosecution submits that the failure to properly articulate issues in the Ndtice of Appeal due ©
Counse!'s conflicting obligations cannot constitte good cause, since -::a_unscl have the obligation to
competently represent their clienis and to r&s#[ all time Hmits and deadlineg when they s2cepr an
assignment at the Tribunal '* Fipally, the Prossculion argues that the Appellagt’s challeage of some
grounds raised in the Prosecution’s Appeal Brief cennot constitme gmd&::Ise for the parpose of

amending the Appellant’s Notice of Appeal sinece the proper venue | for challenging the

Prosecution’s appeal is in his Respondent’s Brief.'? |

B. Applicable Law

6. The Appeals Chamber “may, on good cause being shown by mation, puthorise 2 variation of
lhe gronnds of appeal™ set out in a notice of appeal, pursuani to Rule 11_'213 of the Rules. Thiz moton

0 ? Appellant’s Motian, pary. 4.

" ' Appellans’s Maotion, gerf. 3.
Appﬂlmt s Motion, pars 4.
App-ellam & Wquign, parps. 5, 7.
Prﬂ'.iecut:un H R#S]:l:lﬂf-c parae, 3,11,
Pmae.cuuan s Feypomse, para, §.

" Prosecution's Responas, para, 10.
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should be submitted as soon as possible after the maving party has identified tpe alleged error.'”

Generally, the motion must explain precisely whar amendmenots ave bﬂmg sought and show with
respect 0 cich mneadment that the good cause requirement is ‘satisfied.’ The “good cause™
fequirement encompasses both good reason for including the proposed new or amended grounds of
appeal and gand reason for showing why those grounds were not included {or [were not comecly
articulated} in the oripinal natice of appenl

7. In its previvus determinatioms that proposed variatioms to the notice |of appeal may be
authdmized wilhin the szope of the good cause requirement, the Appedls Chamber has considered
the following faciors w be of relevance: (§) the veriation is so minor that it does not affect the ™
content of the nolce of appeal; (ii) the opposing party has not opposed ithe variaui:;n or would not be
prejudiced by it; (iii) the variation would bring (he notice of appeal into coafority with the appeal
trief;”® (iv) the variation does not unduly delay the appeal proceedings;™ or (v} the variadon could
be of subslantia) imporlance Lo Lhe suecess of the appeal such a8 to leﬂﬂ to a migrartiage of justice if
it 15 exclnded.® _i

C. Discusgion

B. The Appeals Chamber fifst considers the Prosecution’s Motion objecting 1o the ﬁling of the
Amended Groumds of Appeal. Since the Appeals Chamber has not yet ruled on the Appellant 5

Y Perdinaned Nahimina, Jean-Bosce Barayogwize and Hessun Ngeie v, The Prosgeutor, (fase No, ICTR{99-52-A,
Crecidon oo Appellant Jean-Bosco Barayagwiza's Motiony for Leave o Submit' Addiicnal Grounds of .hppca.l w
Amtend the Notlee of Appeal and to Correst his Appellant's Brief, 17 Angust 2006 (“Nah Deedtipn™,

" Nuhimana Decision, para. 9 referring to Prosecutor v, Vidoje Blagnjevic and Dragan Jokde, Case Mo, %ﬁﬂ-&

Dioeision oo Dragan Jokid's Mation to Amend Natles of Appeal, 14 October 2005 (“Blagoiev ‘Decision of 18 October
2005}, pars. 7,

Leave t File Third Amended Modee of Appeal and Am::ﬂdm prr..'llatc Brief, 26 June 2)) (“Blagojevi¢
26 Tugy 2008™), para. 7 Prozecuior v. Vidoje Blagofevic and Dragan Jekif, Case Mo [T-02-
Related to the Pleadings in Dragan Jokic's Appeal, 24 November 2005 ("Bizgajevic Dacivior| of 24 November 2005™),
porw 107 Progecutor v. Vidoje Blogojevic and Drogan Jokid, Case No. IT-02-60-4, I'Jc.a:m on Diefencs Yoton for
Exlausmn of Time in Which 1o File the Defence Noboe of Appeal, 15 Febouary 2005 pp. 2-3.

Elﬂgﬂjewf Drerdsion of 26 June 2008, para_ 9 {citation: ontitted).

2 Nakimana Decisian, para 13; of Blagojevie Decizion of 26 Tuge 2006, para. 8.

2 Prosecudor v, ﬂana Hordic and Morte Cerker, Case Mo, TT-95-14r2-A, Drecision Granting Leave to Darid Kordic 1o
Amend His Geounds of Appeal, 9 May 2007, para. 5; Prosecuter v Vidaje Blagojevid and Dragan Jokis, Cdse Mo, IT-
02-80-A, Decision on Prosecution”s Request for Leave 10 Amcad Notles of Appeal in Relateh to Vidojo ojewid, 20
Tuly 2005, p. 4, Blegafevii’ Decision of 24 Movember 2006, pars, 8. But txe Blogojmne D on of 26 June 2006, para,
&, whereln L is slated that “the Appoals Chamber has wder limited circurnstances permined amendoients gven whens
there wag no good cause for failurg o inclede the pew or amended grounds in she onyinall notice~—that id whers the
foilure resulted fromm counsel oegligence or inedvedence. ln soch instances, the Appeals Chamber hay permitted

emardiments which are of substantia] {mMporanes oo e sucoese of the 2ppeal suck as to lead| o 3 mis f of jugtice
if the grounds wers excluded.” The Appeals Chamber does pot consider that this holding is cprmary to its inus case
losw, which allows for it v aceepr propoged amendments 10 a Notice of Appeal within the goot cause requi t wheto

it Ands 1hat amendment o ke of spbstantia] imparmance W0 he success of e appeal such asfio lead o a miscarmiage of
Justice i il [z excluded. Rather, this holdicg provides whar counsel neghipense or inadvericngs alons may mewer BmoUM
o cuod cagse bul, neverthelass, where there i3 cuch neglipence Or inadvertcoce, the Apgeals Chaoiber fpay en5uTe
undtl' certain circumsbaness hut an accussd is not prejudiced by (e tailure of his ¢ounsed,

4 |
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request far leave to amend his Notice of Appeal, the [iling of the Amanded Gro ds of Appeal can
only be tndersiood &s a supplement (o the hppéﬂ.am‘s Mouon. Accordingly, 10 would not be
gppropriate to disregard this filing and, thercfore, he Appeals Chamber will dismiss the

Prosecution's Motion.

9. The Appellant submits that he identified additional allcged crrorg in the Toal Judgement
after (he filing of his Notice of Appeal and seeks leave 1o amend his Notige of Appeal” The
Appeals Chamber has previonsly staled that where an emendment of & notice of appeal is requested
os 2 tesult of “further analysis undertaken over the couse of Ume”, this alohe cannol comshmuLe
good cause for this purpose. In filiag its nolice of appeal pursuant o Rule 08 of the Rules, the
appealing paty is expected to have conducted a comprehensive review of the impugned Judgement
within the prescribed time period.> Allowing an appesling party to amend its gotice of appeal affer
such period for this sole Teason would essentially allow it to “restart the appeal process at will."

10.  The Appeliant submits that there was a delay in the preparation of “a cpncise, complete and
orderly statement of issues” on appeal becanse the Trial Chamber ignored established jurisprivdence
and focused an issues different from those arpued by the parties during wial ! Where it is alieged

that (he Triel Charnber commitied an error, it may be the subject of an appefd pursuant to Article
24(1)(a} of tha Tribunal's Suaaie. However, the Appeals Chamber considers that the nature of the

alleged error does not show good reason for not completing the prepacation required for the [iling of
a complete notice of appeal wilhin the prescribed time Lmils.

11.  The Appellant further submits that (he issues that need w be addressefl on appenl bave been
cxpanded due 1o the fact thar the Appeals Chamber eXiended the deadline for[the Prosecution to file
its nodee of appeal,“ He srgueés that this resulted in the Prosecution filing ah appeal which relates
to Count 4 of the Indiciment, even though the Prosecution sought to abandop this count during the
early stages of trial.® The Appeals Chamber considers that, pursuant to Rule 108 of the Rules, an
appeal against a wrial Judgement coromenees with the filing of a notice of appeal, which sets forth
the grounds of appeal. The purpose of a nolice of appeal i3 1o identify allegeq ertors of law and fact
in an impugned Judgement ahd oot (o respond to an opposing party’s ap . Such a respanse wiil

2 Aprellant’s Moticn, para. 4. :
* Afoys Shaba v. The Prosscutpr, Case Mo, 1CTR-01-7¢6-A, Deeision oo “Prosacuter's Mogion for Vanetion of Notics
af Appeal Porsuanl o Rale 1087, 17 August 2006 (“Simba Declgdon™), para 9, clerring 19 Blogajevie’ Decision of 24
Movamiber 2005, paga. 10, :

= Simba Dwecision, para, 9.

* Simbu Decizion, pa. 8. referring o Blagojewd Decision of 26 Juae 2004 para. 8.
¥ Appeliant's Molion, piea. 5. |

2 Appcllant’ s Motisn, pars. 6.

5
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normally be undertaken in a respondent’s brief pursuant 1o Rule 112 of the Rules, Accordingly, the
fact Lhar the Appeals Chamber granted the Prosecution a six-day extension t
appeal does not constitute good cause for the purpose of amending the Apj
Aprpeal.

h file iis potice of
pellent’s Netice of

12.  The Appellant's final contention secms to be (hat he is assigned insufficjent lega) assistance
tc enable him 1o lodge an adequate appeal. If this is the case, the Appellant ought 1o have raised this

matrer before filing the Notice of Appeal, Furthermore, if the Appellant requi

an gXiension of the
| Appeal, he should
have requested it before filing the Notice of Appeal. It is finile to argue, affer the filing of Lhe
Notice of Appesl, that the Appellant had insufiT¢ient Hme and Jegal assistanee 1o underteke the
required work '

time dimit (o cornplele 2]} necessary preperation for the filing of the Notice o

13.  The Appellant submits (hat Coungel! is unable to devote sll his nie 19 the urgent neads of

e Appeals Chamnber

ld Counsel in 2 case

the appeal becanse he has other clients whose cases require his amention.”® T
has previcusly steted that “a Counsel, when accepting an assipnment as Led
pefore the Tribunel, is under an oblipation W giva absolute pricrity to obsenve the Hme linlits as
foreseen ia tie Rules”. ¥ The Appeals Chamber highlights that pursiant to the/Cods of Professional
Conduct for Defence Counsel, “Counsel must represent a client diligeotly ig order to protect the
thermfore canmol

client’s best interests ™ Counsel's compeling professional commirments

constifute good cause.

14.

established good canse pursuant 10 Rule 108 of the Rules to warrant a van
Appeal.

15, The Appeals Chamber recalls that where an omissien af a ground of af
ariculalion of an ckisting ground of appeel arose as a sesult of co
inadvertsnce, the proposed new ground of appes! or the revisiom of an exi

will be allowed provided it is of subgranta! imporance to the success of the

Having considered the Appellant’s submissions, the Appeels Chambe;

r finds ™hal he has not
iton of his Notice of

bpeal or the inaccurate

sel's negligence or

ing ground of appeal,
appeal such 2s w lead

Lo 2 miscarriage of justice if the ground is excluded.™ This reasoning hes alsg been employed where

* Appellant's Metion, para. 6.
*? Appellant’s Mowon, para, 7.
W Eardingrd Nahimtana, Jean-Basco Beroymgwiza and Hassan Mpere v, The Prosecuted, Case No, FCTR-59-52-A,
Decision on Clarificstion of Tlme Limits and on Appellant’s Bersyagwiza's Extremely UrTnt Motion for Extension of
Time o File hiy Notice of Appeal and his Appellant's Brief, 6 Scpreniher 2005, p. 3.

* Article 6, Code of Professional Conduet for Defence Counsel, § Tune 1598
® Blagavi¢ Desision of 25 June 2008, para. %,

Case Ho. ICTR-2000-35A-A 15 March 2007
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proposed amendments ta grounds of appeal have not been pleaded with safficient clarity.” In the

present cese, the Appeliant has aot specifically identfied the proposed new ajnendments fo s
Notice of Appeal, nor has he explained why they are of substantel imnporange such thar their
exclusion would lead to a miscarriage of justice. The Appeals Chamber is of[the view thar the
Appellant should be affarded another opportunity 1o reques? amendments to his Notice of Appeal,

lo avoid a miscarriage of justice.

16,  Lastly, the Appellant requested an extension of Ume o cnable him to §le his Appetlant’s

brief by 15 April 2007.> The Appeals Chamber observes that on 13 March

2007, the Appellant

filed his Appeliant's Brief.™ However, the Appellant’s Bricf was filed owts|de (he time-limics ©
preseribed in Rule 111 of the Rules. Consequently, the Appeals Chamber wiI consider whelher

good cause exists within the ambit of Rple 116 of the Rules to warrant th

Appellant’s Hrief.

late filing of the

17.  The Appellant suhmits that “because of the complexity and umdque natute of the issues [.. .

and the approach of the boliday recess, Lime for fAling his Appellent’s brief be extended " This

complexity and unigone natute of the issues in his cast could jusufy an ex

submission is of little mssistance as the Appellant has failed to demﬂnsttje

how the allsped

ion of nme for the

filing af his Appellam’s Brief. Furtherooore, the Tribunal's recess does not meahp that the prescribsd
fime limits under the Rules and the relevant Practice Directions stop ninning, and therefare Uus

E1

1.  The Appeals Chamber considers the Appellaat’s submission that his
1o be reconslituted since the end of the irial end is stili in the process of be
Registrar, which has “delayed ihe prepererion of a coneise, complete and order
at inlerest ™ This constimtes good canse within the meaning of Rule 11§
Appeals Chamber will thegefore allow the [ate Giling of the Appellant®s Bnef.

efence team has had

ing approved by the

v statement of 155ues
of the Rules. The

¥ Praresuior v, Vidofe Blagajevid and Dragan Jokid, Crse No. IT-02-60-A, Decigion op Dragan Jokid's Request 1o

Amenr Koties of Appeal, 14 October 2005, para. 8.

¥ appeltans s Moticn, para. 5.

M Accused Tharcisse Muvaayi's Briel on Appeal, 12 March 2007 (“Appellant’s Brief"),
T pppellant's Motion, parn 9.

* prosecutor v, Zoran Zigié, Casa No, IT-98-30¢1-R-2, Decision on Zoran Zigid's Bequast e Review noder Rulc 119,

25 Aupust 2006, pam. 2.
* Appclianc s Motion, para 5.

" Ferdinand MNahimusa, Jean-Bosco Barayopwizn and Husten Mpere v. The Prosecutor] Cate No, JCTR-99.52-A,
Dieisian gn “Appelunt Jean-Dosen Barayagwiza's Urgent Motion for Leave 1 hava Forther Time 1o File the Appeal’s
Rrief apd the Appeal Natice™, 17 May 2005, p. 4 George Anderson Nderubumwe Futagantz v. The Prosecutor, Case
No. ICTR-96-3-A, Scheduling Order (Extremely Urpent Motion for Suspension of Time Lingitsj, 2 Maggh 2001, p. 2.

5
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FOR THE AFOREMENTIONED REASONS, the Appoals Chamber

GRANTS tha Appegllant’s Motion in part;

DENIES the Appcllant’s request Lo amend his Notice of Appeal, without prejudice 1o him filing a
new motion, if ke 50 wishes, within seven days from the date of this Decision, in fvhich he:
(1) identifies the amendments sought to the Notdce of Appeal;

{2) explains why there 15 “‘good capse” for tach change within te meaning of Rule
108 of the Rules. ' >

DISMISSES the Appellant’s Motion in all other respects; and
DISMISSES the Prosecution’s Monon.
Done in English and French, the Enplish text being authoritalive.
Done thig 19th day of March 2007, @“W
At The Hague, fudge Fausto Focar
The Netherlands. - Presifling

[ Seal of the Tribunal |

5
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