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l',iT!lOl)llCTIO'l 

1. The trial in tht.s case started on 19 September 2005 Or, 15 l)cccmbcr 2006. 1he "lnal 

Chamber, composed ol Judges Dennis C. M. Byron. prcstding, f:milc Fr~ncio %011 and 

(;bcrdao Gusrnve Kam. denied the Oefence motions to prnhihil the Prosecution li'nm 

··pr(){)lir,g"" as \\itncsscs before they tcstifr.' '[he Defence for N,irorera applied ,u th;,I 

Chamber for ccrtilication 10 appeal the ,kci,ion. The l'roscculion opposed the Motinn.' 

2. Ott 19 Janua') 2007, Judge Shmt decideJ t" \\ithdra\\ from tl,c ca<,c. In accordan,·c 

with Ruic 15 h1., (Dl of the Rules, \he rcmaini11g Judges decided on the GOnrinuatiot1 ul the 

procccdrngs v,.1th a subslilutc judg~.' The Prcs,dcnt also au1h"ritcd the Trial Clumbcr. 

composed of Judge, Byron and Kam, io co11d11c1 routine ,naners. such a.s the delivery or 

decisions, in the ab.scnce of1he ,;ubstitLJte judge' 

DISCUSSION 

3. Rule Tl(B) of the Rules or Procedure and Lvidcncc provides 1hal decisions rendered 

on mottons filed by 1hc parties under Rule 73 are "ithoul intcrlorntory app<:al. !-!owner. the 

same provisi,rn confers a discretion on the Trial Chamber to gram ccnilicaiion to appeal 

when certain clearly ddimitcd conditions are fulfilled: the applicant must show (i) how the 

Impugned Decisinn involves an issue lhal would significantly affect a fair and cxpcdi1iou, 

conduct ot the procc-edings or the ()tJ{C()n,e of the !rial, and (i,) that an "immediate resnlut1ot1 

by the Appeals Chamber ma) materially advance the procccd,ngs ,._ 

4 The mo.ing party mu.1t demonstrate that hoth requirements of Rule 73(B) ar~ 

satisfied, and even then. ~crtification to arpeal must remain exceptional.' 

---------
' Pro,.•,u/or ,, fA<>uard ~·mem,·m, .lfuth,eu \1irnmp"M ,md J,m•ph •''=i,on.•,a. Cas,: No ICTR•98·"4•T, 
llcccsi,,n o" De-fence ~fo[ium <o l'a)biO,l \\ """-' P,mf;ng ('I Cl 15 Dccc,nbcr 2006 I ·•1n,pc,s,,cd Dec""'""") 
· Sc'< 1Men.-e t.,r )'.,ziru,m, Appl;c,t1un fN C<ctificll,on ,,, Apr-eal Dec"'"""" Dcl"cne< Mot,nn< to i'HllLiOII 
Wi<nm P,0<,f,ng. I! Deccml:-cr 2(10~ (··N1,1wrer"·' .~ppli,ntwn "). l'mse,utn(< Respunse <O ',7,co,c,r>", ~lo,1<,,, 
for Certifica1"'1' '" App<al 1ho Trial Ch,tmber 111 !Jeci,inn on \l<ICncc \foi,un, "' Prnhih,t Witm·.ss l'rnoling <>f 
11 n,comt-er ZOO(,. 20 [>cc-·mbe, :Of)(, ("l',o,w,w , R«P'-"'"' · J 

' Kar<mem el ol,. l)cc,""" on Co,1ti11u,rno11 <lf th< Procm],ags (TC). 6 M,ch 2007 ("·IJcci""" <ln Conlin"'""" 
ol ~'° l'm,eedings"')_ 
' ~cc Rules .,,- Pr<'-"dUr< a11d Ev,dcncc. Ruic JI hi, (FJ. ,nd lnl<ro11icc \\em(lr,nd,mi fr0tn 1ho P,es,<)ent to 
Judge ll)'ron filed"'' 1:1 .\1or<h 2007 
·' r"'""""'' ,- '""'" S!,alom ,\'ralmhal, ""d Paulin< ,,·,•,r,>ma,u!mku Case >!n IC I i,.97.2 I• I. Llcc,siou c•n 
:-.<aliobali"., ,oJ N~irama,uhuko 's .\lotions [uc Ccrt,licaHcm lu Appeal th, · IJccision on Defonce 11r~tnt ~fotioll 
to IJed"r< Pans ,,,- the l \ldcncc of \\",tne»cs KV and Q0Z lnuJo,1,,sihle" ( I C). I~ '-!.,,-ch 200 I .c P""- 15c 
Pro.,"."'"' ,, .-1)-i,,ama.,r,h"/,o er ,al .. Case Nn ICIR•~&•42-AR73, ll•xl'ion 011 l',ulinc ~Hrnma,uhuk<>'< 
lkqu«< for Ree<msidcrn1ion (.~('). 27 lwph·,nb('r 2111).1, '1 pm II) 



/J\lmch2M7 

~. The Prosecution argues that (he purpnsc nf R<ilc 7.l(~)'s !hrcshold i:, 10 rcstrjct 

interlocutory appeals ro issue, tha! arc genuinely controversial' and that as witness proofing 

forms att established practice of both 1his Tribunal and 1hc lnlcrna1ional Criminal Tribunal for 

former Yugoslavia r·ic I Y"), it doc, nol constitute an issue which would signilicantl; affrc1 

the ta Lr and expeditiou, conduct of the proceeding> or the outcome of the lrial.7 \forcovcr, 

the l'rosccution submits that t-:~irorera's applicallot1 fails to demonstrate that the Impugned 

Decision i.s inadequate,,, thal i1 inn,lwd an error in lhc exercise of the ·1,;_,1 Chamber"; 

discrctinr,_' 

6. The Ch.,mber. ho"cvcr. i, of !he view that the issue of wi\nc.,; p1onling in the 

Impugned Decision sallsfie, both criteria for certil!cation. Fir>tly, this issue is one that "'ould 

,ignificantl)-' affect the fair and expeditious conduct of the pmcee<l,ngs as well as the outcome 

of the trial. Should lhe Appeal.s Chamhcr rule that !he practice ot Mtness proofing t.s always 

inadmissible, this would lt>uch "P"TI the fair lrial rig-hi> of the Accused as well as the 

.standards of profe.ssion.1! conduct and cth,cs which appl; to !he pa11ies when conducting 

interview, "'ith witn<'.sses and impact upon the admissibility of witness testimony 

7. Secondly, an immediate resolution of the witnc1, proo~ng i"uc by \lie Apreal, 

Cham her wnuld materially advance the proceedings m this case. Indeed, the resolution of this 

issue would avoid the serious consequences of proceeding through the entire prosecution case 

on an incmrccl legal footing should the practice of witnc,s proofing tx: disallowed on appeal 

from the ftr,al judgmcn1. What i.s nrnre. in reference to the Bago.,ora Deci1ion of 29 Jul) 

2005, the determination of this issue by !he Appeals Cbamber, which c,,uld sig-nificaml) 

impact the method., of proof and profcs,ional >tandards and ethics in the prescm ea.sc as well 

as ;,, other cases before the Tribunal, has !he potential to affect the admiss,bilny of broad 

categories of evidence and crucial ma\lers of procedure and evidence.' 

8 I he Prosecution further argues lhM in light of the non-hinding nature of the opposite 

International Criminal Court decision and the marked differences in procedure between that 

Court and the ad hoc Tribunals on this is1ue, an Appeals Chamber decision would reileralc 

!he principles scl oul by the IC I Y itt the .~Ji/u/1110>·«' case 10 

'P""''"""'' Respun,e. at f"l'> 5 
'ibrd,p,m~.6-7. 
'lbrd at par,1. 4 rrcfcmng to Prom·uw, v, ,11,/""""". Case No rl-02-54-AR.~, Dcc,s,o<> "" the I,,te,tocuwry 
Appeal hy Amici Curiae A~oinst lhe rnsl Chomhe, Order c.,ocoraing the Prec;onc,,"on W1d P.-cp,ca1iM of che 
Oefe<LC< Case, 211 J,,nua') JO(); at para 10). 
0 Prosernror ,- Hago,m" el al, Ca.so No. ICTR-%-7- I, Ccitofic,ii,m ,,f ,\l'l'<al Co11cemins Access to l'rotec<cd 
D<foacc w;"'"' lnfoo-mali<>n, 29 Jul: lllUS, at para. 2. 
•

0 lb,d. paw,.~-?. 



9. l'he Chamber hulds the vie\\ that the rreccding arguments do not «mc,pond to the 

t'wo-pronged tc,1 for reconsidcra11(Hl c.,tahl1.shed under Rule 7"l(ll). lt is not for !he Chamber 

1{1 sreculaTc neither as lo the correclnc,,; of the Impugned Occis,on nor as to the prospect <>f 

success {If an appeal. Indeed. lhis Chamber has a Ire adv decided dial the merits shotild not be 

considered when addressing an application for ccr1i Hca!lon'; and other Trial Cham hers have 

also taken the oamc position." 

FOR THOSE RF.,\SONS, THE CHAMll£H GRANTS th~ Defenv: Mo11or1. 

Anisha, 14 March 2007, done in Engli.sh. 

Ile, 1.s (. :,,..1, Ryron 

Presiding Judge 

[Seal of the Trihunal] 

With the consent and on 
hehalf{lf 

Gber<.lau (/usta,c Kam 

Judge 
{abs.en! at the time nflhe 

signature} 

" Karemern el al, D,;m;on on IJefence Motion fo,- C',~;<,ca<,nn 1(> ~rpe.11 Demian (,ranting Special 
ProlITli>O ~k.>.<UCC.< for "" i<ncss ADF. (TC1. 7 Ju,oc 2006. a\ para I 
" O,ee_ o.g , l'm«•rnlo, v Casrm,r B,c.m""~" e/ "/ , Case No, ICIB.-99-50· r, llemn,n OJ\ BiCOlnu,npab ·s 
Req,,0,1 l'umiant tn Rulo 7' for Ccn;lt,otion to Appeal th, I Dcccmbcr 200-l '·fh,sn,n m, the ~!o<n>t, "I 
Bkamump.,~u o"'1 'vluge11zi F» Di,sck»urc ~f Rcle'Ont .\fatcnsl CICJ 4 Februar) 2005, at p,ra l! "lhc 
B,=,m,mgu O,amhec agrcorl that »hcth<r the~, wa.< an error ofla» o. oh«<O of dismtoon" ool an issue !o t,e 
oon,.dcced ~)' the 1 nal Chamh<r in it, d<tcrminatmn of a '""lkation ,., appca!, le cmph,.s,,cd, ho""""· ,hat 
Ll\c V,(,rd ,s,gnilicanf" in the first pnmg of !h, Ruic, intcnJ> th< ,.,ciu,«1'\ of mi11,ir or tri, cal ;,sues that an,c m 
the couN' nf the .,;,1, Pro,,·cuto, , . . ,.-,;,""'"'"l"'k" N al., c.,. N<> IC IR-9S-42-I, IJc-m1<,n ,m Prosm,w'; 
).-f,m,1n fo, Cen,lic,t,on to .~pp,sl the l>"'sion of the Tri,I Choml,or llakd 30 )-."o'Cmbcr 2UU4 on the 
PmseoutLon Motion Im Jli,cl<>surc ol l·,l'idcac, ol"lho Defonce (Tl'), <I FcO~,ar)' 211115. a\ para. l I, Proo,c,iw ,, 
M1/o.i,•,·ic Ca.«,.,, IT-0!-44-T. D,c;,;on nn l'rosccn!ion Mntion for C'cn1tic,t;nn "I foal l'l,a,nbe, [)<c;;,on 
on l'n,,ee<"'"" ~lot,01> lor I 'o,r /Jue P,ucrnlrnf { I"(.). 20 Juac 2011', al p,,rn. ,I, 
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