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Decision on Continuation of the Proceedings 6 March2007 

INTRODUCTION 

I. The trial in this case started on 19 September 2005 with the pres ntation of the 

Prosecution case over four trial sessions. Thirteen Prosecution Witnesses have been heard so 

far by Trial Chamber Jil composed of Judge Dennis C. M. Byron, presiding, Emile Francis 

Short and Gberdao Gustave Kam. 

2. On 19 January 2007, Judge Short informed in writing the Presiding Ju ge that he had 

decided to withdraw from the case due to recent health challenges he had bee undergoing.1 

On the same day, in accordance with Rule 15 bis (C) of the Rules of Procedure and Evidence, 

Judge Byron notified the President of the Tribunal of Judge Short's inabili to continue 

sitting in the instant case.2 

3. As a result, in accordance with the Rules,3 the President requeste the Defence 

Counsel to indicate, by 29 January 2007, whether the Accused persons onsent to the 

continuation of the proceedings after the assignment of a new Judge to repla e Judge Short, 

and if not, to state the reasons thereto.4 ln order to minimize any delay in the trial of the co

Accused, the remaining Judges also issued a scheduling order whereby th Parties were 

instructed to file any submission on the rehearing or continuation of the pro eedings by 31 

January 2007 .5 

4. In their submissions to the President, Joseph Nzirorera and Mathie Ngirumpatse 

indicate that they withhold their consent to the continuation, while Edouard K emera agrees 

to a continuation of the proceedings with a substitute Judge provided that th latter ensures 

his or her perfect knowledge of the case.6 Under these circumstances, and since the 

Prosecutor had already started the presentation of his evidence, the Preside t referred the 

1 Letter from Judge Short to Judge Byron dated 19 January 2007, filed confidentially on 25 J uary 2007. 
2 Letter from Judge Byron to the President dated 19 January 2007, filed confidentially on 25 J uary 2007. 
3 Rules of Procedure and Evidence, Rule I5bis (C): "If by reason of death, illness, res gnation from the 
Tribunal_, non-reelection, non extension of term of office or for any other reason, a Judge is nable to continue 
sitting in a part-heard case for a period v.·hich is !ike!y to be longer than a short duration, t Presiding Judge 
shall rep()rt to the President who may assign another Judge to the case and order eith r a rehearing or 
continuation of the proceedings from that point. Hmvever, after the opening statements provi ed for in Rule 84, 
or the beginning of the presentation of evidence pursuant to Rule 85, the continuation of th proceedings can 
only be ordered with the consent of the accused, except as provided for in paragraph (D)". 
4 Letter from the President filed on 24 January 2007. 
5 Prosecutor v. Edouard Karemera, Afathieu Ngirumpatse and Joseph lv'=irorera, Case o. ICTR-98-44-T 
("Karemera el al."), Scheduling Order for the Filing of Submissions (TC), 24 January 2007. 
6 1 •:tter from Mr. Robinson to the President, filed on 23 January 2007; Letter from Mrs. ounkpatin to the 
President, filed on 29 January 2007; Memorandum from Mrs. Dior Diagne Mbaye and Mr. M ussa Felix Sow to 
the President, filed on 29 January 2007. 
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matter to the remaining Judges in the instant case to decide whether to continue the 

proceedings with a substitute Judge in accordance with Rule 15 bis (D).7 

5. On 30 and 31 January 2007, the Prosecutor and Joseph Nzirorera res ectively filed, 

with the remaining Judges, their submissions on the continuation of the proceedings.8 

Mathieu Ngirumpatse and Edouard Karemera filed their submissions late,9 although they 

were also sent by email and fax to the Court Management Section on 31 Janua 2007. In the 

interests of justice and considering the right of the Accused to be heard, the re aining Judges 

find appropriate to take into consideration these submissions. For the sam reasons, the 

additional submissions filed by Nzirorera as a result of the President's Memorandum 

referring the matter to the remaining Judges will also be taken into consideratio .10 

DELIBERATIONS 

PF . .:LIMINARY MATTER 

6. Joseph Nzirorera submits that in the Memorandum referring the matter to the 

remaining Judges, the President has not clearly stated the reasons for his decision, and 

particularly whether he considered that he had the discretion under Rule 15 bis (C) of the 

Rules to order a rehearing, or, if he believed that he had such discretion, what actors he took 

into consideration in exercising that discretion not to order a rehearing. 11 According to 

Nzirorera, should the remaining Judges decide to continue the trial, it will be impossible for 

the Appeals Chamber to determine how the President exercised his discre ion. 12 He also 

cc,,tends that the remaining Judges themselves would benefit from a reasone opinion from 

the President as well, since many of the same issues raised before the Presiden will be before 

the remaining Judges. 13 The Accused therefore requests that before making decision, the 

remaining Judges refer the matter back to the President for a reasoned opinion on the issue of 

whether a rehearing of the trial should be ordered. 

7 Interoffice Memorandum from the President to Judge Byron, filed on 6 February 2007. 
8 Prosecutor's Submissions Pursuant to Rule 15 bis (D), filed on 30 January 2007; J seph Nzirorera's 
Submission to Remaining Judges in Support of a Ne\.v Trial, filed on 31 January 2007. 
9 ~oumission pour M. Ngirumpatse sur la Scheduling Order for Filing the Submissions Rules 15 bis D, filed on 
1 February 2007 ; RCponse de Edouard Karemera a la<( Scheduling Order for the Filing of Su missions Rule 15 
bis RPP", filed on 5 February 2007. 
10 Joseph Nzirorera's Further Submission to Remaining Judges, filed on 8 February 2007. 
11 Ibid., para. 7. 
ti ibid., paras. 11 and 12. 
13 Ibid., para. 13. 
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7. The remaining Judges are not an appellate body for the President's deci ions and they 

are therefore not competent to make a finding as to whether he properly exercised his 

dfa.:retionary power under Rule 15 bis (C). According to the powers enshrine in the Rules, 

since the matter has been referred by the President, the remaining Judges have now to 

determine, in light of all the circumstances of the case and on the basis f the Parties' 

submissions, whether a rehearing or a continuation of the proceedings would etter serve the 

interests of justice. 

8. Furthermore, as emphasized by the Appeals Chamber, there are vari us safeguards 

against arbitrariness when the Judges decide upon the continuation or re earing of the 

proceedings under Rule 15 bis (D): "the decision by the two remaining judg s is a judicial 

on~; it is taken after hearing both sides; the two remaining judges know the c seas it has so 

far developed; their decision must be unanimous; an appointment can only be made once".14 

Furthermore, in the present case, the same 66-page submission was filed with both the 

President and the remaining Judges. 15 Consequently, the submissions m de by Joseph 

Nzirorera before the President will be heard by a judicial organ whose decisi n is subject to 

appeal directly to a full bench of the Appeals Chamber. 16 The rights of e Accused are 

therefore fully guaranteed despite the alleged impossibility for the Appe s Chamber to 

review the President's Decision. 

9. Joseph Nzirorera's request to refer the matter back to the President t erefore falls to 

be rejected. 

ON THE MERITS 

10. Rule 15 bis (D) of the Rules provides that if, alter the beginning ofth presentation of 

the evidence, "the accused withholds his consent [for the continuation of he proceedings 

with a substitute Judge], the remaining Judges may nonetheless decide o continue the 

proceedings before a Trial Chamber with a substitute Judge if, taking all th circumstances 

int0 account, they determine unanimously that doing so would serve the inter sts of justice". 

14 Prosecutor v. Pauline Nyiramasuhuko et al., Case No. lCTR-98-42-A15bis, Decisio in the Matter of 
Proceedings Under Rule 15bis (D) (AC), 24 September 2003, para. 18 ("Nyiramasuhuk Appeals Chamber 
Decision on Continuation"). 
15 Except for a fev,· portions, the content of the ~ubmission tiled by the Defence for zirorera before the 
President is identical to the one filed with the remaining Judges. 
16 See: Rule 15 bis (D); :Vyiramasuhuko Appeals Chamber Decision on Continuation, para. l 
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11. ln the present case, Joseph Nzirorera and Mathieu Ngirumpatse withhol their consent 

to the continuation of the proceedings with a substitute Judge. 17 Edouard Kare era consents 

to the continuation provided that some of his concerns are duly taken into c nsideration.18 

The Prosecutor presents submissions also in favour of a continuation of the pro eedings. 19 

12. According to the ordinary meaning of Rule 15 bis (D) and as the Ap eals Chamber 

previously emphasized, the remaining Judges must determine that it is in t e interests of 

justice to continue the proceedings.20 Therefore, even if the Judges fi ds Accused's 

arguments in favour of a rehearing of the case not persuasive, they still must m ke the finding 

that a continuation would best serve the interests of justice. 

13. Under the sections hereinafter, the remaining Judges will deal first ith the equal 

right of each co-Accused to be heard on whether or not to continue the proce dings; second, 

the issue of the fairness of the trial; third, what would best serve the interes s of justice in 

light of all the circumstances of this case, including in light of the parties' sub issions. 

1. Equal Rights of the Co-Accused to Be Heard on the Continuation, r not, of the 

Proceedings 

14. Joseph Nzirorera, joined by Mathieu Ngirumpatse,21 submits that whil the remaining 

Judges are able to order the continuation of the trial over the objection oft e accused, the 

lack of consent must be given great weight in the decision whether or not t proceed.22 To 

support his assertion, the Accused relies upon the Appeals Chamber decision n continuation 

in the Nyiramasuhuko et al. case.23 

15. The remaining Judges note that in the Nyiramasuhuko et al. cas , the Appeals 

Chamber "takes the view that, though apparently absolute, the right to consent to 

continuation of the trial was not proprietorial but functional" .24 The Ap eals Chamber 

explained that "[t]he right to consent gave protection against possible arbi rariness in the 

exercise of the power of the Tribunal to continue the hearing with a substituti judge; consent 
I 

17 See submissions filed respectively on 31 January 2007 and 1 February 2007. 
18 Reponse de Edouard Karemera a la« Scheduling Order for the Filing of Submissions Rule 15 bis RPP", filed 
on 5 February 2007. 
19 Submissions filed on 30 January 2007. 
1° Karemera et al., Case No. ICTR-98-44-T, Reasons For Decision on Interlocutory App als Regarding the 
Continuation of Proceedings with a Substitute Judge and on Nzirorera's Motion for Leav to Consider New 
Material (AC), 22 October 2004, para. 49 ("Karemera Appeals Chamber Decision on Cantin ation"). 
21 In addition to presenting his own arguments, Mathieu Ngirumpatse joins the arguments d veloped by Joseph 
Nzirorera (Ngirumpatse's submissions, para. 5). 
22 Nzirorera's submissions, para. 12. 
23 ,\}!iramasuhuko Appeals Chamber Decision on Continuation. 
24 ATyiramasuhuko Appeals Chamber Decision on Continuation, para. l 7. 
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was only a safeguard".25 It found that Rule 15 bis as amended in 2003 co tains various 

safeguards which offer an equivalent protection against arbitrariness as offer d by the prior 

Rule when limiting any continuation to the consent of the accused.26 

16. Contrary to Joseph Nzirorera's assertion, it cannot be concluded from these findings 

that the Appeals Chamber held the view that the lack of consent is the detem ining factor in 

the decision whether or not to proceed. As set forth in Rule 82 of the Rules, 'in a joint trial 

each of the accused shall be accorded the same rights as if he were being trie separately".27 

When deciding upon the continuation of proceedings, the remaining Judges !must take into 

consideration all the circumstances of the case, including the reasons given by he accused for 

consenting or not to the continuation and the issues raised by the parties. The act that one of 

the Accused in the present case has consented to the continuation of the trial i as relevant to 

the interests of justice as the opposition of two other co-Accused. 

2. ,"airness of the Trial 

17. Joseph Nzirorera, joined by Mathieu Ngirumpatse, submits that the int rests of justice 

would not be served by continuing the trial because this will perpetuate an un air trial and the 

proceedings are likely not to be sustained on appeal due to errors of law ade during the 

portion of the trial already completed. He contends that the trial has been ren ered unfair due 

to seven causes: ( 1) the continuous violation by the Prosecutor of his disclo ure obligations 

under Rules 66(A)(ii), 66(B) and 68 of the Rules; (2) the wholesale admis ion of material 

facts not charged in the Indictment; (3) an unjustified use of anonymous w tnesses; ( 4) the 

pr~sentation by the Prosecutor of perjured testimonies; (5) the failure o the Rwandan 

authorities to produce statements of Prosecution witnesses; ( 6) the takiI g of important 

testimonies by video-link, and (7) the Prosecutor's interference with the D fence's right to 

meet witnesses. For each instance, Nzirorera provides details as to the factu I circumstances 

surrounding the issues at stake and the decisions thereto. 

25 Ibidem. 
26 The Appeals Chamber found that "[t]he nev,1 Rule 15bis contains various safeguards: the decision by the two 
remaining judges is a judicial one; it is taken after hearing both sides; the tv.ro remaining j dges knov1-' the case 
as ·: has so far developed; their decision must be unanimous; an appointment can only be ade once. Further, 
there is an unqualified right of appeal by either party from the decision taken by the two re aining judges direct 
to a full bench of the Appeals Chamber. Finally, in cases where the Appeals Chamb r affirms the Trial 
Chamber's decision or if no appeal is lodged, the newly assigned judge must certify that he has familiarised 
himself ,vjth the record of the proceedings; if he cannot give the required certificate of farnil arisation, he cannot 
eventually be substituted" (]ilyiramasuhuko Appeals Chamber Decision on Continuation, par . 18). 
27 See also Prosecutor v. lv'yiramasuhuko et al., Joint Case No. ICTR-98-42-A 15bis, Di senting Opinion of 
Judge David Hunt (AC), 24 September 2003, para. 23. 
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18. Under the subsequent sections, the remaining Judges will consider ea h issue raised 

by Joseph Nzirorera to support his assertion that the trial has been rendered un ir. 

, . Disclosure Issues 

19. Joseph Nzirorera, supported by Mathieu Ngirumpatse, contends that the consistent 

violation by the Prosecutor of his disclosure's obligations has impeded the cro s-examination 

of virtually every Prosecution witness called so far in the trial and has disrupted the 

investigation and preparation of the defence.28 

20. To support its application, Joseph Nzirorera claims the existen e of vanous 

Prosecutor's failures to disclose documents during the first trial against Edo rd Karemera, 

Mathieu Ngirumpatse, Joseph Nzirorera and Andre Rwamakuba that started in November 

2003.29 Such violations, if established, are however not relevant to the fairnes of the current 

trial which started afresh on 19 September 2005.30 

21. Joseph Nzirorera then describes disclosure problems prior to the co encement of 

this trial as well as during each trial session.31 He submits that the systematic 

failure to provide timely disclosure amounts to denying his right to fair trial, a d particularly 

his right to cross-examine witnesses. In his view, this cannot be cured by recall ng all of these 

witnesses and confronting them with the results of its post-testimony inv stigation and 

disclosures. 

22. The remaining Judges note that the disclosure issues raised by Joseph zirorera have 

already been adjudicated upon. Over a period of two years, more than 50 ecisions were 

28 Nzirorera's submissions, paras. 23-109. 
19 Ibid, paras. 26-27. 
30 The trial against Edouard Karemera, Mathieu Ngirumpatse, Joseph Nzirorera and A dr6 Rwamakuba 
commenced on 27 November 2003 before Trial Chamber Ill composed of Judges Vaz, pre iding, Arrey and 
Lactanzi. On 14 May 2004, Judge Vaz withdrew from the case. On 16 July 2004, the remaini g Judges decided 
that it would be in the interests of justice to continue the trial with a substitute Judge. The ppeals Chamber 
quashed this Decision (Karemera et al., Decision on Interlocutory Appeals Regarding th Continuation of 
Proceedings v.:ith a Substitute Judge and on Nzirorera's Motion for Leave to Consider New· aterial (AC), 28 
September 2004; Reasons For Decision on Interlocutory Appeals Regarding the Continuati n of Proceedings 
with a Substitute Judge and on Nzirorera's Motion for Leave to Consider New Material (AC), 2 October 2004). 
As a result a rehearing of the case \\-'as necessary. Judges Byron, presiding, Short and Kam we then assigned to 
this trial. At the Prosecution's request, the Chamber granted the severance of Andre Rwam uba and ordered 
that he be tried separately (Prosecutor v. Edouard Karemera, Afathieu l1igirumpatse, Jose h l\r=irorera and 
Andre Rwamakuba, Case No. lCTR-98-44-PT, Decision on Severance of Andre Rv-.ramakub and for Leave to 
File an Amended Indictment (TC). 14 February 2005). 
31 Nzirorera's submissions, paras. 28-103. 
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delivered on disclosure issues only, including reconsideration of prior ecisions and 

certification to appeaL32 

32 See: Decision on Disclosure of Witness Reconfirmation Statements (TC), 23 February 005; Scheduling 
Order (TC), 24 March 2005; Dicision relative a la requf!te du Procureur en prolongation e dilai (TC), 15 
ApriJ 2005 ~ Decision on Motion To Unseal Ex Parte Submissions and To Strike Paragraphs 2.4 and 49 from 
the Amended Indictment (TC), 3 May 2005; Order for Filing Documents (TC), 5 May 2005; Order For Filing 
Documents (TC), 11 May 2005; Order Granting Time To Reply To Additional Prosecution's ubmission (TC), 
16 May 2005; Decision on Joseph Nzirorera's Motion For Deadline For Filing of Reports of Experts (TC), 16 
May 2005; Decision on Joseph Nzirorera's Motion to Compel Inspection and Disclosure ( C), 5 July 2005; 
Decision on Defence Motion for Full Disclosure of Payments to Witnesses and to Exclude Tes imony from Paid 
Witnesses (TC), 23 August 2005; Decision on Prosecutor's Notice of Delay in Filing Ex ert Reports and 
Request for Additional Time to Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005; 
Decision on Motions to Compel Inspection and Disclosure and to Direct Witnesses to B ing Judicial and 
Immigration Records (TC), 14 September 2005; Decision on Continuance of Trial (TC), 14 September 2005; 
Oral Decision on Ngirumpatse Motion to exclude the 143 Prosecution witness statements file on 4 July 2005, 
T. 14 September 2005, p. l; Decision on Motion to Set Deadlines For Filing Expert Reports of Norwojee and 
Reyntjens (TC), 20 September 2005; Oral Decision on Joseph Nzirorera's Motion to Exclude the Testimony of 
Witness GFJ, T. 20 September 2005, p. 2; Oral Decision Joseph Nzirorera's Motion seeki g certification to 
appeal Decision on Motion to Exclude the Testimony of Witness GF.J, T. 20 September 005, p. 47; Oral 
Decision on Exclusion of Testimony of Alison Des Forges and Granting Extension of Time for Disclosure of the 
Expert Report, T. 3 October 2005, p. 26; Decision on Defence Motion for Disclosure of Pro ecution Ex Parte 
Motion under Rule 66(C) and Request for Cooperation of a Certain State (TC), 14 Octob r 2005; Decision 
Granting Extension of Time to File Prosecution Expert Report (TC), 8 November 20 5; Decision on 
Prosecution Request for Additional Time to file Expert Report and Joseph Nzirorera's tion to Exclude 
Testimony of Charles Ntampaka (TC), 12 December 2005; Scheduling Order (TC), 13 Dece ber 2005; Order 
on Filing of Expert Report of Andre Guichaoua (TC), 15 December 2005; Order On Filing of Expert Report of 
Ch~rles Ntampaka (TC), 31 January 2006; Decision on Prosecutor's Notice of Delay in Filing Expert Report of 
Professor Andre Guichaoua; Defence Motion to Exclude the Witness' Testimony; and Trial C amber's Order to 
Show Cause (TC), I February 2006; Decision on Delay in Filing Expert Report of Charles N ampaka (TC), 13 
February 2006; Decision on Defence Motion to Report Government of a Certain State t United Nations 
Security Council and on Prosecution Motions under Rule 66(C) of the Rules (TC), 15 Fe uary 2006; Oral 
Decision on Stay of Proceedings, T, 16 February 2006, pp. 2 and seq.; Oral Decisio on Request for 
Certification of Compliance with Rule 68, T. 22 February 2006, pp. 8 to 10; Oral Decisi n To Exclude or 
Postpone the Testimony of Witness UB, T. 22 February 2006, pp. 7 and 8; Decision relativ a la requete aux 
fins d'inspecter certains documents (TC), 24 February 2006; Oral Decision on Certification of he Oral Decision 
of 16 February 2006 For Stay of Proceedings, T. 28 February 2006, p. 41; Oral Decision n the Motion for 
Inspection of Non-Rule 68 Material, T. 9 March 2006, pp. 16-19; Decision sur la requ€:te d' ouard Karemera 
aux fins de certification d'appel (TC), 10 March 2006; Decision on Requests for Certifi ation to Appeal 
Decision on Defence Motion to Report Government of a Certain State to United Nations Sec rity Council and 
Prosecution Motions under Rule 66(C) (TC), 14 March 2006; Dicision relative au.--.; req etes de Afathieu 
Ngirumpatse aux fins d'exc/usion des notices du Procureur ou d'ajournement de /'audition d s femoins ALG et 
Af~'3 (TC), 15 March 2006; Decision on Requests For Disclosure of Witness T's Immigration Records (TC), 17 
March 2006: Decision on Defence Motions To Exclude Testimony of Professor Andre Gu'chaoua (TC), 20 
April 2006;, Decision on Defence Motion For Disclosure or Inspection of Hand-Written otes From OTP 
Investigator (TC), 26 April 2006; Decision on Defence Motions for Disclosure of Jnformati n Obtained From 
Juvenal Uwilingiyimana (TC), 27 April 2006; Oral Decision on Nzirorera Motion for discl 
and benefits for G and T, T. 23 May 2006, pp. 1 and 2; Oral Decision on late disclosu of Witness rs 
Statement and Imposing a Warning pursuant to Rule 46(A) to the Prosecution, T. 24 May 200 , pp. 35-36; Oral 
Decision on disclosure of material from Joseph Serugendo, T. 30 May 2006, pp. 62-64; ral Decision on 
Motion for Reconsideration of the Chamber's Decision of 15 February 2006, T. 30 May 2 06; Decision On 
Prosecution's Motion To Permit Limited Disclosure Of Information Regarding Payme ts And Benefits 
Provided To Wjtness ADE And His Family (TC). 21 June 2006; Oral Decision on Five Defe ce Motions, T. 6 
June 2006, pp. 17-18; Decision on Joseph Nzirorera's Notice of Violation of Rule 68 and Mo ion For Remedial 
Measures (TC), 4 July 2006; Oral Decision on Late Disclosure regarding Witness XBM, T. July 2006; Oral 
Decision on the Postponement of the Testimony of Witness G, T. 10 October 2005, p. 18; De ision on Motions 
to Disclose a Prosecution Witness Statement and to Unseal Confidential Documents (TC), 5 October 2006; 
De...:ision on Defence Motion for Disclosure of RPF Material for Sanctions Against the Pro ecution (TC), 19 
October 2006 (in that Decision, the Chamber also impo~ed a sanction against the Prosecutio pursuant to Rule 
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23. It is not relevant for the remaining Judges to reiterate the prior reason in and findings 

which are disputed in the current Joseph Nzirorera's submissions. It is, howeve , necessary to 

emphasize that in each relevant instance, the rights of the Accused persons w re duly taken 

into consideration. As a result, the Trial Chamber found that either there wa no prejudice 

caused to the Accused persons33 or, if there was any, it ordered an appro riate remedy 

co.1sidering the circumstances of the case.34 In that respect, Nzirorera particularly contends 

that the recall of a witness is an insufficient remedy to the prejudice resulti g from a late 

disclosure. He further submits that a new cross-examination of Prosecution Witness BTH 

cannot mitigate the prejudice concerning this witness since he would be now a fugitive and 

have fled Rwanda.35 As the Appeals Chamber already noted,36 the adequacy of his remedy in 

this instance has not been tested given that Nzirorera has not yet sought to reca I any witness, 

including Witness BTH. In addition, the application to have the witness r ailed is only 

warranted if the Chamber is satisfied that the seeking party shows a good cau e, namely and 

pr:,,cipally in the present situation that new material produces matters w ich could be 

46(A) of the Rules and accordingly requested the Registry to serve its Decision on the Pros cutor in person); 
Decision on Defence Motion to Report Government of Rwanda to United Nations Security Council (TC), 2 
October 2006; Decision on Defence Motion to Compel Best Efforts to Obtain and Disclos Statements and 
Testimony of Witness UB (TC), 10 October 2006; Decision on Motion for Disclosure o Closed Session 
Transcripts and Exhibits (TC), 12 October 2006; Oral Decision on Disclosure regarding Witness HH, 17 
November 2006. 
33 :.;ee for e.g.: Decision on Prosecutor's Notice of Delay in Filing Expert Reports and Requ st for Additional 
Time to Comply with the Chamber Decision of 16 May 2005 (TC), 9 September 2005; Decisio on Continuance 
of Trial (TC), 14 September 2005; Oral Dedsion on Exclusion of Testimony of Alison Des Fo ges and Granting 
Extension of Time for Disclosure of the Expert Report (TC), T. 3 October 2005, p. 26; ecision Graoting 
Extension of Time to File Prosecution Expert Report (TC), 8 November 2005; Decision on Pr secution Request 
for Additional Time to file Expert Report and Joseph Nzirorera's Motion to Exclude Test mony of Charles 
Ntampaka (TC)., 12 December 2005; Decision on Prosecutor's Notice of Delay in Filing xpert Report of 
Professor Andre Guichaoua; Defence Motion to Exclude the Witness' Testimony; and Trial C amber's Order to 
Show Cause (TC), 1 February 2006; Decision on Delay in Filing Expert Report of Charles N ampaka (TC), 13 
February 2006; Decision on Defence Motion to Report Government of a Certain State t United Nations 
Security Council and on Prosecution Motions under Rule 66(C) of the Rules (TC), 15 Fe ruary 2006; Oral 
Decision To Exclude or Postpone the Testimony of Witness UB (TC), T. 22 February 2 06, pp. 7 and 8; 
Decision on Defence Motions To Exclude Testimony of Professor Andre Guichaoua (TC), 2 April 2006; Oral 
Decision on Five Defence Motions (TC), T. 6 June 2006, pp. 17- 18; Decision on Joseph Nzi orera's Notice of 
Violation of Rule 68 and Motion For Remedial Measures (TC), 4 July 2006; Decision on Mo 'ons to Disclose a 
Prosecution Witness Statement and to Unseal Confidential Documents (TC}. 25 October 2006. 
34 See for e.g.: Oral Decision on late disclosure of Witness T's Statement and Imposing a W ming pursuant to 
Rule 46(A) to the Prosecution, T. 24 May 2006, pp. 35-36; Oral Decision on disclosure ofma rial from Joseph 
Serugendo, T. 30 May 2006, pp. 62-64; Oral Decision on Late Disclosure regarding Witnes XBM, T. 6 July 

2006. 
35 Nzirorera's Submissions, para. 76. 
36 Karemera et al., Decision on Joseph Nzirorera's Interlocutory Appeal (AC), 28 April 2006, ara. 10. 
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exculpatory or affect the witness's credibility, which has not been alleged so f: r by Nzirorera 

either.37 

24 It must also be noted that in other circumstances where no prejudice t the rights of 

the Accused was found, the Trial Chamber, nonetheless, made further arrange ents to ensure 

that the fairness of the trial be preserved. 38 

25. Two of the Trial Chamber's decisions, however, merit particular atten ion since they 

addressed a wide range of disclosure issues raised by Joseph Nzirorera, an therefore the 

issue of the fairness of the trial as a whole. 39 In July 2005, before the comme cement of the 

presentation of the Prosecution evidence, Nzirorera, joined by Mathieu Ngiru patse, filed a 

motion seeking a stay of proceedings on the basis, among other things, that disclosures of 

37 In the Bagosora et al. case, the Trial Chamber recently recalled the standards for re alling a witness 
(Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, Decision on Bagosora Defence otion to Recall 
Witness Frank Claeys for Additional Cross-Examination (TC), 19 February 2007, para. 3): 

A party seeking to recall a witness must demonstrate good cause, which previous jurisprude ce has defined as 
a substantial reason amounting in law to a legal excuse for failing to perform a required act In assessing good 
cause, the Chamber must carefully consider the purpose of the proposed testimony as ell as the party's 
justification for not offering such evidence when the \Vitness originally testified. The rig to be tried with 
undue delay as well as concerns of judkia] economy demand that recall should be grante only in the most 
compelling of circumstances where the evidence is of significant probative value and no of a cumulative 
nature. 

38 See for e.g.: Oral Decision on Joseph Nzirorera's Motjon to Exclude the Testimony of 
September 2005, p, 2: 

The Chamber is of the view that the documents disclosed to the Defence on 8 Sep 
; .rtaining to Witness GFJ, does not fall within the ambit of Rule 66(A)(ii) of the Rules but erely under 
the practice which has developed, subject to considerations of the interest of justice, of equiring the 
intervention of the Prosecution to obtain and disclose certain records, specifically includ ng Rv .. ·andan 
judicial records of Prosecution witnesses. The Prosecution, therefore, did not fail to co ply \vhh its 
disclosure obligations under Rule 66(A)(ii). 
In addition, the Chamber notes that the documents \Vere disclosed in Kinyarv.:anda, a Ian uage that the 
Accused understands. The Chamber, however, accepts the Defence concerns vlith respect t the fairness 
of the trial and the preparation of the Defence and is of the viev,r that time and facilities sho Id be granted 
to the Defence. 

See also: Decision on Joseph Nzirorera's Notice of Violation of Rule 68 and Motion For R medial Measures 
(TC), 4 July 2006; Oral Ruling on the Extension of Time to Cross-Examine of Witness G J, T. 27 October 
2005, p. 60; Oral Ruling on Application to Have Witness Ahmed Napoleon Mbonyunkiz Recalled, T. 28 
October 2005, pp. 10 and 1 I. 
See aJso other decisions where the Chamber explicitly recalled that it has the ability to manag the trial to ensure 
th&. a delay in disclosure will not manifest in unfairness to the Accused, and that if, when a itness is called to 
testify, the Chamber is of the view that the Accused has still not had enough time to prepare or investigate and 
that this has resulted in unfafrness to the Accused, it wH\ then be open to the Chamber to co sider exc\usion of 
the witness' evidence or other appropriate remedy: Decision on Prosecutor's Notice of Del y in Filing Expert 
Report of Professor Andre Guichaoua; Defence Motion to Exclude the Witness' Tes imony; and Trial 
Chamber's Order to Show Cause (TC), J February 2006, para. 1 I; Decision on Delay in Filin Expert Report of 
Charles Ntampaka (TC), 13 February 2006, para. 7: Decision on Defence Motion to Repor Government of a 
Certain State to United Nations Security Council and on Prosecution Motions under Rule 6(C) of the Rules 
(TC), 15 February 2006, para. 26; Oral Decision on the Postponement of the Testimony of 'itness G (TC), T. 
10 October 2005, p. 18. 
39 Karemera et al., Decision on the Continuance of Trial (TC), 14 September 2005; Oral cision on Stay of 
Proceedings, T. 16 February 2006. 
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Prvsecution witness statements and exculpatory material under Rules 66(A)(ii) and 68 of the 

Rules remained incomplete.40 The Chamber denied the motion, as follows: 

The Chamber notes that most of the contentious disclosure issues have been addre sed by the 
recent Chamber Decisions. The Expert Reports are scheduled to be disclosed with"n the next 
two months, and will not prejudice the rights of the Accused since none of these xperts are 
scheduled to be heard before next year and the Defence has an overall knowled e of prior 
reports from the same experts. With respect to Rule 68 material, the Chamber rec \ls that the 
Prosecution has an ongoing duty to make disclosure as the need arises. There is evidence 
before the Chamber to show that the Prosecution has failed to comply with this ule. In its 
prior Decisions, the Chamber did not find that the Prosecution breached its obliga ions under 
Rules 66(A)(ii) of the Rules, but that in the interests of justice, it should assist the efence in 
obtaining specific documents. In addition, the Chamber does not consider that the s le remedy 
!:Jr a violation of the Prosecution's disclosure obligation is the postponement of the ial, taking 
into account the right of the Accused to be tried without undue delay.41 

26. On 16 February 2006, at the outset of the second trial session, the Tria Chamber had 

to rule again on a motion for a stay of proceedings until 60 days after a I the material 

identified in the motion was disclosed.42 The Trial Chamber noted that a number of 

disclosure issues had effectively been resolved by previous decisions, and tha in each case, 

the Chamber took into consideration the rights of each Accused to a fair trial, ncluding their 

rights to cross-examine a witness, to have adequate time and facilities to prepare their 

defence, and to be tried without undue delay.43 As to the remaining disclos re issues, the 

Trial Chamber recalled that 

Breach of the Prosecution's obligations do not always create prejudice to the Accus d, partly in 
cases where, as the appeals Chamber stated in the Niyitegeka case, the existence of he relevant 
exculpatory evidence is known and accessible to the Defence. 
When the disclosure of material which could assist the Accused to impeach the tes imony of a 
Prosecution witness is made so late that it has an impact on the fairness of the tri I, different 
lines of remedies have been utilized by Trial Chambers. The evidence could be e eluded, the 
trial or the testimony could be postponed, the cross-examination of the witne s could be 
deferred, or the witness could be re-called. In addition to these remedies, sancfons can be 
imposed against counsel \Vhen there is conduct which wilfully interfere with the 
administration of justice, obstructs the proceedings, or is contrary to the interests of ustice.44 

in the light of the specific circumstances of the case, the Trial Chamber con luded that the 

lack of diligence on the part of the Prosecutor in disclosing some statements as well as his 

failure to comply with his obligations to disclose exculpatory material had n t substantially 

40 Motion for Continuance of Trial, filed by the Defence for Nzirorera on 14 July 2 5, and Mathieu 
Ngirumpatse's Joinder, filed on 8 August 2005. 
41 Karemera et al., Decision on the Continuance of Trial (TC), 14 September 2005, para. 8. 
42 Joseph Nzirorera's Motion for Stay of Proceedings, filed on 6 February 2006, and Math" u Ngirumpatse's 
Joinder, filed on 9 February 2006. The Defence for Karemera supported only some of the sub issions made by 
the Co-Accused (T. 16 February 2006, p. 5). 
43 -r_ 16 February 2006, pp. 2 and 3. 
44 Ibid., p. 4. 
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handicapped the preparation of the defence, nor had it hampered the e ective cross

examination of the Prosecution witnesses.45 

27. It must be noted that the Appeals Chamber dismissed Joseph Nzir rera's appeal 

against the Chamber's oral Decision of 16 February 2006 in all respects.46 P rticularly, the 

Appeals Chamber found no error on the part of the Trial Chamber in declini g to stay the 

proceedings and considered that "in long and complicated cases, it is necess ry for a Trial 

Chamber to exercise its discretion to control the progress of the proceedings s appropriate, 

provided that it does not encroach on fair trial rights".47 The Appeals Chambe also rejected 

Nzirorera's assertion that, in reaching its decision, the Trial Chamber had failed to adequately 

consider the history of disclosure violations by the Prosecution in this case.48 

28. In light of these circumstances, the remaining Judges are satisfied that t e rights of the 

Accused to a fair trial, including their rights to cross-examine the witnesses ag inst them and 

to have adequate time and facilities to prepare their defence, were duly guar teed despite 

disclosure issues. Where necessary, appropriate remedies and actions have bee taken by the 

Tnal Chamber to ensure a fair trial. The Judges do not find any circumstance or fact newly 

adduced by Joseph Nzirorera in the current submissions that could su port another 

conclusion. 

2. Admission of Evidence 

29. Joseph Nzirorera, joined by Mathieu Ngirumpatse, contends that the rial Chamber 

has, on 35 occasions, allowed the Prosecutor to submit evidence of mat rial facts not 

included in the lndictment.49 In his view, the admission of large swaths of ev dence outside 

the Indictment has rendered the trial unfair by effectively replacing the case n the original 

indictment with a completely different one.50 

30. According to the relevant provisions of the Statute and Rules of rocedure and 

Evidence, as well as the established jurisprudence of the Appeals Chamber, he Prosecutor 

has the obligation to state the material facts underpinning the charges in the i dictment, but 

45 /hid., pp. 3 and seq. 
46 Karemera et al., Decision on Joseph Nzirorera's Interlocutory Appeal (AC), 28 April 2006. 
41 Ibid., para. 8. 
48 Ibid., para. I 8. 
49 Nzirorera's submissions, paras. 110-123. 
50 Ibid., para. 111. 
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not the evidence by which such material facts are to be proven.51 Whether part cular facts are 

"material" depends upon the nature of the Prosecution case. Failure to set fo the specific 

material facts of a crime constitutes a defect in the indictment. In these ci cumstances, a 

Chamber must consider whether a fair trial requires an amendment of the ndictment, an 

adJournment, or the exclusion of evidence outside the scope of the indictment 52 In addition, 

according to the established jurisprudence of this Tribunal, a defect in the indi tment may be 

cured where the accused has received timely, clear, and consistent inform tion from the 

Prosecutor which resolves the ambiguity or clears up the vagueness.53 hen deciding 

whether a defective indictment has been cured, the essential question is whet er, depending 

on the specific circumstances of each case, the accused was in a reasona Je position to 

understand the charges against him or her and to confront the Prosecution c se.54 Where a 

Chamber considers that a defective indictment has been subsequently cured by the 

Pr~secutor, it should further consider whether the extent of the defects in he indictment 

materially prejudices an accused's right to a fair trial by hindering the prepara · on of a proper 

defence.55 

31. The Appeals Chamber has also held that when a material fact has not b en sufficiently 

pleaded in the indictment, this alone does not render the evidence inad issible.56 The 

evidence can be admitted to the extent that it may be relevant to the proof o any allegation 

51 Statute, Articles 17(4), 19, 20(2), 20(4)(a) and 20(4)(b); Rules of Procedure and Evict nee, Rule 47(C); 
Pr,.secutor v. Elizaphan Ntakirutimana and Girard iVtakirutimana, Case No. ICTR-96-10-A and JCTR-96-17-
A, Judgement (AC), 13 December 2004, paras. 25 and 470 ('?../takirutimana Appeal Judgeme t"); Prosecutor v. 
Georges Anderson Nderubumwe Rutaganda. Case No. ICTR-96-3-A, Judgement (AC), 26 May 2003, paras. 
301-303 ("Rutaganda Appeal Judgement"); Prosecutor v. Andre Ntagerura, Emmanuel Bag biki and Samuel 
Jmanishimwe, Case No. ICTR-99-46-A, Judgement (AC), 7 July 2006, para. 21 (" tagerura Appeal 
Judgement"); Prosecutor v. Mladen Naletilic and Vinko Martinovic, Case No. IT-98-34-A, udgernent (ICTY 
AC), 3 May 2006, para. 26 ("Naletilic Appeal Judgement"). 
52 Prosecutor v. Bagosora et al., Decision on Aloys Ntabakuze's Interlocutory Appeal on uestions of Law 
Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence ( C), 18 September 
2006, para. I 8. 
51 Prosecutor v. Elie=er Niyitegeka, Case No. ICTR-96-14-A, Judgement (AC), 9 July 2004, para. 195 
(")Viyitegeka Appeal Judgement"); Ntagerura Appeal Judgement, paras. 30; Prosecutor v. Syl estre Gacumbitsi, 
Case No. ICTR-2001-64-A, Judgement (AC), 7 July 2006, para. 49 ("Gacumbitsi Appeal Jud ement"); Naietilic 
Appeal Judgement, para. 25. 
54 Rutaganda Appeal Judgement, para. 303; see also: Ntakirutimana Appeal Judgement, para . 27 and 469-472; 
1Vt.,1,gerura Appeal Judgement, paras. 30 and 67; Gacumbitsi Appeal Judgement, para. 49. 
55 Prosecutor v. Bagosora et al., Decision on Aloys Ntabakuze's Interlocutory Appeal on Questions of Law 
Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence { C), 18 September 
2006, para. 26. . 
56 Prosecution v. 1Vyiramasuhuko et al., Case No. ICTR-97-21-AR73, Decision on the. ppeals by Paulme 
Nyiramasuhuko and ArsE:ne Shalom Ntahobali on the "Decision on Defence Urgent Motion o Declare P~rts of 
the Evidence of \\'itnesses RV and ABZ Inadmissible" (AC), 2 July 2004, para. 1 ; Prosecutwn v. 
f•lyiramasuhuko el al., Case No. ICTR-98-42-AR73, Decision on Pauline Nyiramasuh ko's Request for 
Reconsideration (AC), 27 September 2004, para. 12. 
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sufficiently pleaded in the indictment.57 When deciding on the admissibility f evidence, a 

Chamber must also guarantee the protection of the rights of the Accused.58 

32. These principles have been applied by the Trial Chamber m th s case when 

adjudicating on the admission of evidence in the course of this trial. 

Nzirorera's assertions, the Trial Chamber has not systematically admitted aterial facts 

which should have been pleaded in the Indictment. 

33. In some instances, Defence Counsel for Joseph Nzirorera objected to presentation 

of some evidence not on the basis of a defect in the form of the Indictment but on the ground 

of a lack of adequate notice that these facts pleaded in the Indictment would e included in 

the examination of the witness called to testify or on the basis that the evi ence was not 

relevant to the charges in the Indictment.59 On other occasions, some vidence was 

considered as admissible because it was not a material fact that needed to be leaded in the 

Indictment.60 The Trial Chamber also admitted evidence to the extent that it mi ht be relevant 

to the proof of any allegation sufficiently pleaded in the indictment.61 In other ircumstances, 

57 Ibidem. See also: Prosecutor v. Bagosora et al., Decision on Aloys Ntabakuze's Interlo utory Appeal on 
Questions of Law Raised by the 29 June 2006 Trial Chamber I Decision on Motion for Exel sion of Evidence 
(AC), 18 September 2006, footonote 40. 
56 See Karemera et al., Oral decision, T. 27 February 2006, pp. 7-9; Karemera et al., Decisio on Defence Oral 
Motions for Exclusion of Witness XBM's Testimony, for Sanctions against the Prosecution an for Exclusion of 
fa. Jenee outside the Scope of the Indictment (TC), 19 October 2006, para. 20. See also Inter ational Criminal 
Tribunal for Former Yugoslavia, Rules of Procedure and Evidence, Rule 89(D). 
59 See for e.g.: Speeches of President Sindikubabwo and Prime Minister Kambanda in Butare n 19 April 1994: 
T. 23 September 2005, pp. 2 and 4; Mugesera speech and meeting with Mathieu Ngirump se following the 
Mugesera's speech (T. 23 February 2006, pp. 26 and 28; the Defence withdrew its application); CDR party rally 
at MRND Palace in Gisenyi in March 1994 and Speech of Jean-Bosco Barayagwiza at that rally (T. 21 June 
2006, pp. 27-35). 
60 See for e.g.: MRND meeting at Cyasimakamba in Kibungo in 1992 (T. 21 September 2005, p. 12 and 16 and 
T, 22 September 2005, p. 19: The Chamber decided that it ,11-·ould not strike the v,:itness' answ r merely because 
he added more information than might have been necessary for the exact ans1,ver. The Presidin Judge explained 
that this evidence ,vas probative, and did not fall ,vithin the category of evidence which shoul be excluded for 
the reasons of prejudice); Meeting on 7 April 1994 at the Hotel Diplomat bet\veen Ngirumpa e, Nzirorera and 
Interahamwe leaders concerning roadblocks and letter containing instructions (The Ch mber noted that 
paragraphs 36, 37, 38 and 39 of the Indictment unambiguously put on notice the allega ion that Mathieu 
Ngirumpatse participated in the setting of roadblocks and their control and that v,ras part of the Prosecution's 
ca~~. The Chamber therefore found that ALG's testimony fell 1,,vithin the framework of the all gations that were 
set out in the Indictment itseJf. In addition, the Chamber noted that some of the witness' testi ony, particularly 
with regard to the letter and the specific instructions to set up a roadblock resulted from h s response to the 
enquiry about how he knew that the MRND members, including Ngirumpatse, had authorized he roadblocks, T. 

30 October 2006, p. 47). 
61 See for e.g.: Swearing-in ceremony of President Habyarimana on 5 January 1994 and viol nee that followed 
(admitted as historical background, T. 11 October 2005, p. 46); arrests and murders of T tsis in Kigali in 
October 1990 (admitted as historical background; the Presiding Judge specified as follows:,, 'e think that you 
are entitled to lead background information, we don't think that you should go so far as t lead evidence of 
crimes that were not referred to in the Indictment", T. 23 February 2006, pp. 25-26); Sp ches of Mathieu 
Ngirumpatse at MRND rally in Kibungo in 1993 and in Murambi in 1993 (the Cham er specified: "no 
convictions can be based on anything that occurred at that meeting", and [ ... ] "v.:hat \Ve e permitting this 
evidence about is purely for the purpose of context and background information; "it has noth'ng to do with the 
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the Trial Chamber found admissible evidence on some material facts w ich were not 

explicitly set forth in the Indictment but of which the Accused had received ti ely, clear and 

consistent notice that it would be part of the Prosecution case against them.62 

34. All along the proceedings, the Trial Chamber bore in mind the rights f the Accused, 

and found that it was satisfied that their rights to be informed of the charges a ainst them and 

to have adequate time and facilities for the preparation of their defence were n t infringed by 

the admission of evidence in question.63 There is no reason for the remaining J dges to depart 

from the Trial Chamber's prior findings on each individual admission. 

35. The Trial Chamber also emphasized that curing a defect in the Indictm nt must be the 

exception, and that when the indictment suffers from numerous defects, there still may be a 

risk of prejudice to the Accused, even if the defects are found to be cured: 

In particular, the accumulation of a large number of material facts not plead in th 
reduces the clarity and relevancy of that indictment, which may have an impact on 
the Accused to know the case he or she has to meet for purposes of preparing 

indictment 
e ability of 
n adequate 

specific charges in the indictment and cannot be used for that purpose"; T. 27 February 2006, pp. 7-1 J); 
Evidence on a netH·ork called reJ'eau :ero ( admitted to the extent that it is related to the exist nee of the Aka:::u; 
but inadmissible to prove the material fact that the Accused participated in this netvmrk, De ision on Defence 
Orr: Motions for Exclusion of Witness XBM's Testimony, For Sanctions Against the Pr secution and for 
Exclusion of Evidence Outside the Scope of the Indictment (TC), 19 October 2006, para. 28); TLM Ceremony 
at Mt. Muhe in September 1993, distribution of weapons in Kabari trading center in Septem er 1993, meeting 
and distribution of weapons at Mutura commune office in January 1994, meeting of mi itary leaders and 
population at Meridien Hotel in Gisenyi in May 1994 and massacre of Tutsis at Nyundo arish in Gisenyi 
(admitted for the sole purpose of showing the collaboration between civilians and military offi ials, Decision on 
Defence Oral Motions for Exclusion of Witness XBM's Testimony, For Sanctions Against th Prosecution and 
for Exclusion of Evidence Outside the Scope of the Indictment (TC), 19 October 2006, par . 42); Killings of 
Tutsi in Byahi secteur ofGisenyi in 1992 (admitted as a purely "background circumstance", . 16 May 2006, p. 
53); Killings of Tutsi at Mudende University in April 1994 and the participation of Colonel Anatole 
Nsengiyumva in that killings (admitted for the sole purpose of showing the cooperation bet\ 'een civilians and 
the military authorities, T. 21 June 2006, p.l: "The massacre itself cannot be a material fac that \vill be used 
against the Accused"; see also pp. 11 ~ 13); Interahamwe assaults against opposition party embers in 1992 
(admitted as historical background, "these are matters on which a conviction cannot be based', T. 8 June 2006, 
p. 25); Meetings betv,reen Interahamwe leaders and the accused in Murambi after 12 April 19 (T. 9 November 
20, ,6, p. 26; Nzirorera telephone call to gendarmes to arrange release of lnterahamv..-e \Vh had attacked the 
Ruhengeri Court of Appeals (T. 4 December 2006, p. 35). 
62 See for e.g.: Admission of the speech of Leon Mugesera on 22 November 1992 (T. 10 Oc ber 2005, p. 50); 
the Chamber also allmved the Prosecution to question the witness as to the general reacti n to Mugesera's 
speech. But it did not allm'li· the question which sought to elicit the identity of specific indi iduals who were 
killed and the circumstances of their death because this introduced issues which \Vere n t pleaded in the 
Indictment and which adequate notice was not given (T. 10 October 2005, pp. 58-59); Mee ngs in Gisenyi in 
1992 to 1993 and Nzirorera's presence at distribution of weapons in Gisenyi after 6 April 199 at a ceremony at 
the 4th Battalion (Decision on Defence Oral Motions for Exclusion of Witness XBM' Testimony, For 
Sanctions Against the Prosecution and for Exclusion of Evidence Outside the Scope of the I dictment (TC), 19 
October 2006, paras. 29-3 7); Meeting on IO or 11 April 1994 at the Hotel Diplomat between RND leaders and 
Jnterahamwe and the distribution of weapons after this meeting (T. 27 October 2006, . 5); Presence of 
Karemera at 23 October 1993 "Hutu Power" rally and Speech of Karemera at 16 January 19 4 MRND rally at 
Nvamirambo Stadium (T. 27 October 2006, p. 21). 
63 • See particularly Karemera et al., Decision on Defence Oral Motions for Exclusion o Witness XBM's 
Te.,;timony, for Sanctions against the Prosecution and for Exclusion of Evidence outside the Scope of the 
Indictment (TC). 19 October 2006, paras. 11-20; also see references hereinafter. 
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defence. 
Further, while the addition of a few material facts may not prejudice the De" nee in the 
preparation of its case, the addition of numerous material facts increases the risk o prejudice, 
as the Defence may not have sufficient time and resources to investigate properly II the new 
material facts. 
Thus, where a Trial Chamber considers that a defective indictment has been subseq ently cured 
by the Prosecution, it should further consider whether the extent of the defects in the indictment 
materially prejudice an accused's right to a fair trial, by hindering the preparation f a proper 
defence.64 

The Trial Chamber clearly held that the admission of evidence by curing an 

Indictment requires continuous evaluation of their impact on the rights o the Accused. 

Accordingly, even if at a certain stage some evidence of material fact not leaded in the 

Indictment is admitted, this does not prejudice subsequent consideration of the concept of the 

accumulation of curing.65 

36. Having therefore also considered, as a whole, Joseph Nzirorera's ob ections to the 

admission of some evidence, the remaining Judges are satisfied that the trial ha been fair and 

that the Accused are in a position to understand the charges against them and ave benefited 

from adequate time and facilities to mount their defence. 

3. Testimony of Prosecution Witnesses under Pseudonym 

37. According to Joseph Nzirorera and Mathieu Ngirumpatse, the Trial Chamber has 

erred in law and denied their rights to a fair and public trial by gran ing a blanket 

authorization for each Prosecution witness to testify under a pseudonym d refusing to 

"d h" . d 66 re, ons, er t ,s protecllve or er. 

38. This issue has already been adjudicated on several occasions, having due regard for 

the rights of the Accused. When deciding that the identifying informatio of protected 

Prosecution witnesses would not be disclosed to the public, the Trial Cha ber explicitly 

balanced the need to protect witnesses with the rights of the Accused, in a cordance with 

Rules 69 and 75 of the Rules and the established jurisprudence of the Tribu al.
67 

The Trial 

Chamber ruled again later on the matter, when Joseph Nzirorera requested rec nsideration of 

64 T. 27 October 2006, pp. 20-2 l. 
65 'Jee for e.g.: Karemera et al., Decision on Defence Oral Motions for Exclusion of Witness 
for Sanctions against the Prosecution and for Exclusion of Evidence Outside the Scope of th 
19 October 2006; T. 27 October 2006, pp. 20-2 l. 
66 Joseph Nzirorera's submissions, paras. 124-146. 
67 Prosecutor v. Edouard Karemera, .Aiathieu i'V'girumpatse, Joseph l'l=irorera and Andre Rw 
ICTR-98-44-R75, Order on Protective Measures for Prosecution Witnesses (TC), 10 Decemb 

M's Testimony, 
Indictment (TC), 

wkuba, Case No. 
2004. 
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the protective orders.68 At that time, the Trial Chamber considered that it wa "still satisfied 

that the protective measures contained in its Order of IO December 2004 will not prejudice 

the Defence".69 In addition to these Decisions, for each Prosecution wit ess, the Trial 

Chamber has systematically heard Defence Counsel for Nzirorera on the sam issue. In each 

case, his requests to reconsider the protective orders were dismissed on the round that he 

had not shown the existence of any new fact or circumstance to support its app ication, or that 

ifa new fact or circumstance had been shown to exist, it did not justify recons deration of the 

protective orders.70 

39. To support its assertion that the use of pseudonyms was not warrante in the present 

case, Joseph Nzirorera alleges, for the first time, that some Prosecution witn sses expressed 

no security concerns in their reconfirmation statements.7' After reviewing th se statements, 

the remaining Judges are not persuaded by this argument. The witnesses only state that they 

do not have any security concern "for the moment", namely at the time whe the statement 

was taken in 2003 or 2004. This elliptic mention must be put in the particula context of the 

reconfirmation statements which are concise notes of one page drafted by n investigator 

with a view to reconfirming the content of a witness' anticipated testimony. In the Judge's 

view, these statements do not contain sufficient and clear information showin a new fact or 

circumstance justifying a different conclusion that the protective orders wer warranted for 

these witnesses as well. 

40 In any event, all along the proceedings, the Trial Chamber has sought t limit as much 

as possible the protective measures to what was strictly necessary, taking i to account the 

rights of the Accused. Each time a witness has declared that he or she no onger has any 

security concerns and is ready to testify under his or her real name, the protect ve orders were 

68 Karemera et al., Decision on the Defence Motions for Reconsideration of Protect ve Measures for 
Prosecution Witnesses (TC), 29 August 2005, para. I l. 
69 Ibid., para. 12. 
70 The Defence Counsel submitted his application routinely for each Prosecution witness (s e T. 16 February 
2006, p. 27; T. 15 May 2006, p. 7; T. 22 May 2006, p. 19; T. 26 October 2006, p. 11; T. 8 No ember 2006, p. 3; 
T. , December 2006, p. I 6; T. 8 December 2006, p. 4). During the trial session held in Ju e 2006, while the 
Defence Counsel for Nzirorera made his routine application to withdraw the pseudony (with respect to 
Witnesses BTH and XBM), he acknowledged that the Chamber had already ruled on that mat er, but "wanted to 
make [his] record". The Chamber referred to its prior findings on the same matter, since his was a routine 
motion and it did not find a new drcumstancesjustifying reconsideration (T. 8 June 2006, p. ; T. 20 June 2006, 

p. 48). 
71 Nzirorera's submissions, para. 141. The Defence refers to the reconfinnation stateme ts of Prosecution 
Witnesses ALZ, taken on 20 January 2004; AMC, taken on 20 January 2004; ANP, taken on 22 October 2003; 
AJY, taken on 14 January 2004; Witness GBU, taken on 21 October 2003; GBV, taken on 21 October 2003; 
KGV, taken on 22 January 2004; GOB, taken on 4 June 2003. 
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accordingly amended.72 The Trial Chamber has also always aimed to enhan e the fairness 

an<1 publicity of the proceedings by ensuring that any closed session be r duced to the 

minimum required, and where it was found that a closed session was ltimately not 

warranted, it was ordered that the transcripts be considered and reclass fied as open 

sessions.73 Contrary to Joseph Nzirorera's assertion,74 the remaining Judges ar satisfied that 

the open session of the testimony of each witness was sufficiently extensive t allow public 

observation. 

41. In light of these circumstances, the remaining Judges holds the iew that no 

unfairness has resulted for the Accused from the use of pseudonyms b Prosecution 

witnesses. 

4. Alleged Presentation by the Prosecutor of Pe,jured Testimony 

42. Joseph Nzirorera, joined by Mathieu Ngirumpatse, contends that the rosecutor has 

called witnesses who he knew or should have known would offer false testi ony and, by 

doing so, has violated their right to a fair trial.75 According to Nzirorer , Prosecution 

Witnesses Ahmed Mbonyunkiza, UB, ZF, BTH, A WB, ALG, HH and 

evidence containing contradictions with their prior statements and testim nies, or with 

evidence from other Prosecution witnesses. He also points out that some oft ese witnesses 

have acknowledged or been found to have given false testimony in other instan es. 

43. Again the Accused submissions only reiterate their prior arguments an address Trial 

Chamber's prior findings thereto.76 Concerning Witness UB, the Trial Cham er found that 

72 See Prosecution Witnesses Ahmed Mbonyunkiza (T. 20 September 2005, p. 22). Prosecuti n Witness Frank 
Claeys also testified under his name (T. 21 November 2006, p. 39). The Chamber waiv d the protective 
measures with regard to Prosecution Witness GBY, as requested by the Prosecutor Counsel v. o indicated that 
the \Vitness wished to testify under his real name, subject to reviewing this waiver whereup n questions wi1l 
have been put to the witness on this issue during his testimony before the Tribunal (T. 8 Decem er 2006, p. 22). 
73 See. e.g., T. 20 September 2005, p. 12; T. 19 October 2005, p. 52-54; T. 20 October 20 5, p.1-13; T. 20 
October 2005. p.18; T. 13 February 2006. p. 9; T. 28 February 2006, p. 46; T. 22 May 2 06. p. 1-2; T. 7 
November 2006, p. 47; T. 10 November 2006. p. 34; T. 9 November 2006, p. 39 (the Cham er ordered that a 
po,.ion of the closed session transcript of 8 November 2006 be placed in open session); T. 10 October 2005, p. 
18 (the Chamber reconsidered the special protective measures for Witness T and accordi gly granted the 
Defence motion to hear the witness in open session). 
74 Nzirorera's submissions, particularly at para. 145. 
75 Nzirorera's submissions, paras. 147·203. Prosecution Witnesses Ahmed Mbonyunkiza, UB, ZF, 8TH, A WB, 
ALG, HH, GBU, as well as Prosecution \11-'itnesses \vho \Vere initially called in the first trial to testify against 
Andre Rwamakuba \vhile be \vas still indicted in the joint trial. 
76 See T. 14 October 2005, p. 19·21 (The Defence moved the Chamber to order an inves igation for false 
testimony of Prosecution Witness Mbonyunkiza on the grounds that his testimony was in cont adiction with the 
testimony of Prosecution Witness G. The Chamber denied the Motion stating that it v,:as pre ature and that it 
could not initiate an investigation every time there was a contradiction of testimony); T. 20 Oc ber 2005, p. 54· 
56 (The Defence invited the Prosecution to withdraw the testimony of Prosecution Witness M onyunkiza); T. 1 
March 2006, p. 36·3 7 (The Defence reiterated an application for an investigation for false testi ony of Witness 
Mbonyunkiza during Witness UB's cross.examination). See also references hereinafter. So far, the Chamber has 
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there was an insufficient factual basis for initiating an investigation for false te timony.77 The 

Trial Chamber also denied the motion filed by Joseph Nzirorera, supporte by Mathieu 

Ngirumpatse, for investigation for false testimony of Witness Mbonyunk za. 78 On that 

occasion, the applicable principles for a Chamber to order an investigation for lse testimony 

according to Rule 91(8) of the Rules and the established jurisprudence of this Tribunal were 

recalled in detail. Specifically, it was emphasized that contradictory evi ence between 

witnesses' testimony is an insufficient basis to demonstrate that a witness inten ed to mislead 

a rhamber and to cause hann, and therefore to order an investigation for false t stimony.79 

44. Each time there is an alleged contradiction in the testimony of a witne s, it cannot be 

concluded that the witness has committed perjury. Should the remaining Ju ges admit the 

Joseph Nzirorera's interpretation of perjury, there would be no more room for an assessment 

of the credibility and reliability of the witnesses at the end of the case, while t is assessment 

must be done considering the evidence as a whole.so Furthermore, Nzirorer will have an 

opportunity to rebut or challenge the Prosecution evidence in the presentation fits case. No 

unfairness can therefore result from the admission of alleged contradictory e idence at this 

sta1se. The existence of contradictions is a factor to be used when determinin the probative 

value of the evidence presented by the parties during trial.st 

45. Furthermore, the remaining Judges cannot see how Joseph Nzirorer and Mathieu 

Ngirumpatse can be prejudiced by the testimony of witnesses who did not giv any evidence 

in this trial. According to Nzirorera, the Prosecutor had information in his p ssession from 

which he should have known that Witness A WB was prepared to give false t stimony. This 

witness, however, refused to testify explaining specifically that he did not wa t to give false 

testimony against the Accused persons.82 Nzirorera also submits that most o the witnesses 

scheduled to testify against Andre Rwamakuba during the first trial while the latter was still 

jomtly indicted with Edouard Karemera, Mathieu Ngirumpaste and Joseph zirorera, were 

found to be unreliable. In his view, the Prosecutor also knew that these witnesses had 

not been seized as such by any Defence Motion for an investigation for false testimon for Prosecution 
Witnesses ZF, ALG, HH, BTH and GBU. ln its Decision of 29 December 2006, the C amber stated the 
applicable la\v and necessary requirements for an order to investigate for false testimony. 
77 T. 28 February 2006, p. 2. 
78 Karemera et al., Decision on Defence Motion for Investigation of Prosecution Witness Ah ed Mbonyunkiza 
for False Testimony (TC), 29 December 2006. 
79 Ibid., para. 7. 
so Prosecutor v. Andre Rwarnakuba. Case ~·o. ICTR-98-44C-T, Judgement (TC), 20 Septemb r 2006, paras. 62-

69. 
81 .<aremera et al, Decisio11 on Defence Motion for Investigation of Prosecution Witness Ah ed Mbonyunkiza 
for False Testimony (TC), 29 December 2006, para. 7. 
82 T. 6 July 2006, pp. 28-29. 
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pre vided conflicting statements to its own investigators and Rwandan authorit es. Nzirorera's 

reference to witnesses in Rwamakuba case is, however, not relevant to the all ged unfairness 

of this trial since these witnesses were not called in this trial, as a result oft e severance of 

Rwamakuba from this case.83 

5. Failure of the Rwandan Government to Produce Statements of Prosecutio Witnesses 

46. Joseph Nzirorera, supported by Mathieu Ngirumpatse, claims that duri g the trial, the 

Accused have been required to cross-examine Prosecution witnesses in the a sence of prior 

statements made to Rwandan authorities or on the basis of such statements isclosed at the 

last minute.84 Nzirorera submits that his owu efforts, the Prosecutor's efforts, d the requests 

made by the Trial Chamber, have not resulted in the timely production of the prior Rwandan 

statements of Prosecution witnesses needed for cross-examination.85 In his iew, the Trial 

Chamber has refused to enforce any of its requests and as a result, he has een denied his 

right to effectively cross-examine the Prosecution witnesses and therefore hi right to a fair 

trial. 86 

47. Again, Joseph Nzirorera only reiterates arguments upon which the T ·al Chamber in 

the instant case has already adjudicated. Numerous motions have been filed y the Accused 

on this ongoing issue and, as a result, several decisions have been deliver d.87 The Trial 

Chamber has provided every practicable facility under the Statue and the R Jes in order to 

assist the Accused in presenting their case, in accordance with the established case-law of the 

Tribunal. The Prosecutor has also displayed continuous efforts, both past nd present, in 

83 Prosecutor v. Edouard Karemera, ]1Jathieu Ngirumpatse, Joseph Nzirorera and Andre Rw akuba, Case No. 
ICTR-98-44, PT, Decision on Severance of Andre Rwamakuba and For Leave to File A ended Indictment 
(TC), 14 February 2005. 
84 Nzirorera's submissions, paras. 204-219. 
85 Nzirorera's submissions, paras. 218. 
86 Nzirorera's submissions, paras. 218 and 219. 
87 ,Jee: Decision on Motions for Order for Production of Documents by the Government f Rwanda and for 
Consequential Orders (TC), 13 February 2006; Decision on Defence Requests for Certi 1cation to Appeal 
Decision on Motions for Order for Production of Documents by the Government of Rv,.randa and for 
Consequential Orders (TC), 17 March 2006; Decision on Defence Motion to Report Govern ent of Rwanda to 
United Nations Security Council (TC), 2 October 2006; Decision on Defence Motion to Con pel Best Efforts to 
Obtain and Disclose Statements and Testimony of Witness LIB (TC), 10 October 2006; D cision on Defence 
Motion for Further Order to Obtain Documents in Possession or Government of Rv,:anda C C). 27 November 
2006; Decision on Defence Motion for Exclusion of Witness GK's Testimony or for Requ st for Cooperation 
from Government of Rv,randa (TC), 27 November 2006; Decision on Defence Motion to btain Documents 
Pertaining to Witness HH in Possession of Government of Rwanda (TC), 27 November 006; Decision on 
Defence Motion for Request for Cooperation to Government of Rwanda: MRND Videotape ( C), 14 December 
2006; see also Decision on Motions to Compel Inspection and Disclosure and to Direct itnesses to bring 
Judicial and Immigration Records (TC), 14 September 2005, where the Chamber required, p rsuant to Rule 98 
of the Rules of Procedure and Evidence, the Prosecution to use its best efforts to obtain s atements made to 
Rwandan authorities and records pertaining to the criminal prosecution of the Witnesses A B, BDW, BOD, 
HI-, and KGV, as well as any other witness for whom such materials have not been fully discl sed. 
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seeking to provide the Accused with as many judicial records as possible rom Rwandan 

authorities.88 Furthermore, it appears that, in some instances, Nzirorera d"d not use the 

facilities at his disposal to obtain the documents sought or he failed to adduce y evidence or 

give any information of the existence of these records or their content or s ow how these 

documents may be relevant for the preparation of his defence.89 

48. Moreover, where appropriate, the Trial Chamber also explicitly cons dered whether 

th~ rights of the Accused, including their rights to have adequate time and f: cilities for the 

preparation of their defence and to cross-examine a witness, were impa red by a late 

disclosure - or the absence of any disclosure - of Rwandan statements.90 Dep nding on each 

circumstance, the Trial Chamber found that there was no prejudice caused tot e rights of the 

Accused or that witnesses could be recalled where necessary. So far there has een no request 

made by the Accused to recall any witness. A review of the proceedings also shows that the 

Accused have extensively cross-examined the Prosecution witnesses.91 

49. In light of all these circumstances, it cannot be concluded that the trial has been 

rendered unfair by alleged late disclosure, or alleged non-disclosure, of s me Rwandan 

statements. 

s8 See: Decision on Defence Motion for Exclusion of Witness GK's Testimony or for Regue t for Cooperation 
from Government of Rv,:anda (TC), 27 November 2006, para. 11; Decision on Defence otion for Further 
Order to Obtain Documents in Possession of Government of Rv,1anda (TC), 27 Nm·emb r 2006, para. 12 
(referring to: Prosecutor's Response to the !vlotion; see also Prosecutor's Submission Concerning Best Efforts to 
Obtain Rv,:anda Judicial Records of Witness HH, filed on 17 November 2006, follmving the Chamber's Order 
made orally on 16 November 2006. Further effort has been put in place by the Prosecution. I a recent will-say 
statement of Witness GK given on 7 November 2006, the 1,,\/itness provides details as to hi judicial records, 
stst"'.ments and testimonies he gave before Rv,1andan authorities. As a result, three documents were disclosed to 
tbs Defence.) 
89 See: Decision on Defence Motion for Further Order to Obtain Documents in Possession f Government of 
Rwanda (TC), 27 November 2006, paras. 14~15; Decision on Defence Motion for Exclusion of Witness OK's 
Testimony or for Request for Cooperation from Government ofRv,.·anda (TC), 27 November 2 06, paras. 10 and 
14. 
90 See: Decision on Motions for Order for Production of Documents by the Government o Rwanda and for 
Consequentlal Orders (TC), l3 February 2006; Witness HH: T. 17 November 2006, p. 2; De ision on Defence 
Motion to Obtain Documents Pertaining to Witness HH in Possession of Government of wanda (TC), 27 
November 2006; Witness GK: Decision on Defence Motion for Exclusion of Witness GK's Testimony or for 
Request for Cooperation from Government of Rwanda (TC), 27 November 2006, para. 12. 
91 The Prosecution Witnesses were cross~examined as follows: Ahmed Napoleon Mbonyunki a, about six days; 
ALG, about six days; BTH, about four days; Frank Claeys, about two and a balf days; G, abo t seven days; GK, 
about t\V0 days; GBU, about one and a half days; HH, about five and one quarter days; T, out five and one 
quarter days; UB, about nine and a half days; XBM, about four and one quartet days; ZF, abo t three and a half 
da- .,. See also: Decision on Defence Motion to Obtain Documents Pertaining to Witness H in Possession of 
G~vernment of Rwanda (TC), 27 November 2006, para. 10: "The Chamber notes that the Defence has 
extensively cross-examined Witness HH \vhere he openly admitted in court that he had lied on several occasions 
in his prior statements. Having heard Witness HH's testimony, the Chamber is of the vie\ that the relevant 
credibility issues have been explored in a manner vvhich would enable fair evaluatio of the witness' 
credibility." 

Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph N=irorera, Case No. JCT -98-44-T 21/33 



Decision on Continuation ~fthe Proceedings 6March 2007 

6. Taking Testimony of Witnesses G and T by Video-Link 

50. Joseph Nzirorera, supported by Mathieu Ngirumpatse, contends that t e testimony of 

two of the most important Prosecution witnesses, Witnesses G and T, by vid o-link violated 

thf;r right to confront their accusers.92 While Nzirorera recognizes that t is right is not 

absolute, he contends that there was no necessity for the testimony of these itnesses to be 

taken by video-link. Relying on the Appeals Chamber Decision in the Zigir nyirazo case,93 

he submits that the Trial Chamber in this case erred when ordering the video link testimony 

of Witnesses G and T. According to Nzirorera, there is a serious risk th t the Appeals 

Chamber will reverse the Trial Chamber's decisions and exclude the testimo of Witnesses 

G and T. Accordingly, in his view, the remaining Judges should determine t t it would not 

serve the interests of justice to continue a trial in which the hearing of the two ost important 

prosecution witnesses by video-link constituted a denial of a fair trial to the A cused and will 

be called into question by a subsequent Appeals Chamber decision.94 

51. Again, there is no need for the remaining Judges to fully reiterate the articulated 

reasoning in the Trial Chamber's prior findings on this issue.95 It mu t be however 

emphasized that in its Decision, the Trial Chamber sought a fair and eq itable balance 

between the need to afford fu 11 respect to the rights of the Accused and considerations 

relating to the protection of witnesses. It relied upon the relevant provisions of the Statute and 

the Rules as well as the established jurisprudence of the Tribunal, and found t at granting an 

order to permit Witnesses G and T to testify by video-link did not infringe the Accused's 

rights, particularly their right to confront the witness, neither the Accused's a ility to observe 

the demeanour of the witnesses.96 At the Accused's request, the Trial Chambe also permitted 

each Defence team and the Prosecutor to send one representative each to th location from 

92 Nzirorera's submissions, paras. 220-260. 
93 Prosecutor v. Protais Zigiranyira=o, Case No. TCTR-2001-73-AR73, Decision on lnterloc ory Appeal (AC), 
30 October 2006. 
94 Nzirorera's submissions, para. 260. 
95 In the present case, four decisions were delivered on the same issue as a result of four mo ions submitted by 
thP Defence for Nzirorera: Decision on the Prosecutor's Motion for Special Protective Meas es for Witnesses 
G and T (TC), 14 September 2005; Decision on the Defence Motion to Unseal and fi r Application for 
Certjfication to Appeal Decision on the Prosecutor's Motion for Special Protective Measure for Witnesses G 
and T (TC), 7 October 2005; Decision on Defence Motion for Reconsideration of Special P tective Measures 
for Witness "T" (TC), 9 March 2006; Oral Order, T. 3 October 2005, p. 50. 
96 Decision on the Prosecutor's Motion for Special Protective Measures for Witnesses and T (TC), 14 
September 2005, paras. 13, \6 and 17. \nits Decision of 7 October 2005, the Chamber re terated that "[t]he 
special protective Measures ordered by the Chamber in the impugned Decision do not curta I the rights of the 
Accused, nor does the impugned Decision adversely affect the fairness of the trial." (Decisi n on the Defence 
Motion to Unseal and for Application for Certification to Appeal Decision on the Prose utor's Motion for 
Special Protective Measures for Witnesses G and T, para. 11 ). 
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which Witnesses G and T would testify, in order to preserve the in egrity of the 

d
. 97 procee mgs. 

52. Furthermore, the Trial Chamber has already ruled upon Joseph Nziro era's requests 

for disclosure of confidential documents filed by the Prosecutor in support of his motion for 

special protective measures for Witnesses G and T.98 In each instance, th rights of the 

Accused, including their rights to fair and public proceedings and to era s-examine the 

Prosecution witnesses, were cautiously balanced with the need to protect the witnesses. 

Where appropriate, the Trial Chamber even ordered that an Annex filed confi entially by the 

Prosecutor concerning the special protective measures for Witnesses T be d sclosed to the 

Defence in redacted form. 99 

53. Furthermore, a review of the testimony of Witnesses G and T shows th t the Accused 

effectively and extensively exercised their rights to confront and cross-examin the witnesses. 

It is noteworthy that during the proceedings, Defence Counsel for Joseph Nzir rera described 

Witness T's testimony as "very truthful" and as "the most accurate testimony' heard during 

this triai. 100 In his current submissions, Nzirorera contends that some Prosec tion witnesses 

made false testimony by comparing their evidence with the testimony of W tnesses G and 

T. 101 Such assertions make sense only ifNzirorera acknowledges, to a certain xtent, that the 

ev· Jenee given by Witnesses G and T was truthful. The presence of represen atives of each 

Accused at the location of the testimony of these witnesses also offered additi nal guarantees 

as to the fairness of the proceedings.102 

54. The question is now whether in light of the recent Appeals Chamber ecision in the 

Zigiranyirazo case, 103 the Trial Chamber's Decision to authorize the testimon of Witnesses 

G and T by video-link was erroneous and resulted in an injustice thereby ren ering the trial 

unfair. 

97 
.. 3 October 2005, p. 50; Decision on Defence Motion for Reconsideration of Special Prote tive Measures for 

Witness "T" (TC), 9 March 2006. 
98 Decision on Joseph Nzirorera's Motion to Compel Inspection and Disclosure (TC), 5 July 2005, paras. 4-6; 
Decision on Defence Motion for Disclosure of the Affidavit of Richard Renaud Related to itnesses G & T 
(TC)

1 
8 August 2005; Decision on Joseph Nzirorera's Motion For Disclosure of a Confidenti I Annex (TC), 12 

September 2005. 
99 Decision on Joseph Nzirorera's tvfotion for Disclosure of a Confidential Annex (TC), 12 Se tember2005. 
100 Mr. Robinson stated as follmvs: ''Witness T, I \\'ant to, first of all, thank you for your test mony that you've 
given over the past few days. I think that this has probably been the most accurate testimon that v,re've heard 
during this trial. And while we have some differences of recollection and perhaps some diffe ences of opinion, 
we find vour testimonv to be verv truthfol. and I want to thank vou for that." (T. 26 May 2006, p. 29). 
101 Nzir~rera's submi;sions, par;s. 165, 183 and 194. ~ 
102 Witness G: T. 10 October 2005, p.1-2; Witness T: T. 22 May 2006, p. 8. 
103 Prosecutor v. Protais Zigiranyirazo, Case No. ICTR-2001-73-AR73, Decision on Interlocu ory Appeal (AC), 
30 October 2006. 
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55. In the Zigiranyirazo case, the Trial Chamber decided to hear the te timony of Mr. 

Bagaragaza in person in The Netherlands while the accused, Mr. Zigiranyir o, participated 

via video-link from Arusha.104 The question before the Appeals Chamber was therefore 

whether the accused's right to be tried in his or her "presence", enshrined in rticle 20(4)(d) 

of the Statute, referred to the physical presence of the accused in court b fore the Trial 

Judges. 105 The Appeals Chamber found that "[b]oth the Tribunal's legal amework and 

pr0 ctice as well as that of the International Criminal Tribunal for the For er Yugoslavia 

("ICTY") further reflect that Article 20( 4)( d) provides for the physical resence of an 

accused at trial, as opposed to his facilitated presence via video-link". 106 s a result and 

under the specific circumstances of that case, the Appeals Chamber found hat it was not 

satisfied that the Trial Chamber had properly exercised its discretion in deci ing to impose 

limitations on Zigiranyirazo's s right to be present at his triaI. 107 

56. The remaining Judges therefore do not agree with Joseph Nzi rera that the 

circumstances surrounding the testimony by video-link of Witnesses G and are analogous 

to the facts in Zigiranyirazo case. 

57. Furthermore, should the remaining Judges find that a continuation of he proceedings 

is in the interests of justice and should the Appeals Chamber subsequently fin that the rights 

of the Accused were unwarrantedly and excessively restricted by taking t e testimony of 

Witnesses G and T by video-link and that the Trial Chamber committed a d'scernible error, 

then the major risk would be for the Prosecutor to have the evidence of Wit esses G and T 

excluded. 108 Jn any event, a rehearing of the case would not be an appropriate emedy. 

58. In view of these circumstances, the remaining Judges are satisfied that taking the 

testimony of Witnesses G and T by video-link did not render the trial unfa r. No different 

conclusion is warranted following the Appeals Chamber's decision delivered i Zigiranyirazo 

case. 

7. Interferences with the Right of the Defence to meet with Witnesses 

59. Joseph Nzirorera, supported by Mathieu Ngirumpaste, submits that uring the trial, 

the Prosecutor has interfered with the right of the Accused to interview Prose ution witnesses 

before their testimony.109 He also claims that the Prosecution had attempted interfere with 

104 Ibid., para. 5. 
105 Jbid., para. 8. 
106 Ibid., para. 12. 
107 Ibid., para. 17. 
108 Ibid, para. 24. 
109 Nzirorera's submissions, paras. 261-279. 
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the interview between his Defence Counsel and Georges Rutaganda, ho was not a 

Prosecution witness in this cas, but simply a detainee. In Nzirorera's view, h s right to a fair 

trial was consequently infringed. 

60 The remaining Judges note that each of these situations has already b en adjudicated. 

Concerning the interview with Georges Rutaganda, the Trial Chamber in this ase ruled twice 

on this matter, and granted Joseph Nzirorera' s request to have his Defence Co nsel meet with 

him without the presence of a representative of the Office of the Prosecutor. 11 

61. The other events raised in Joseph Nzirorera's submissions concern s tuations where 

his Defence Counsel requested to meet with Prosecution witnesses just before or during his or 

her testimony in court in order to show the witness any documents intended t be used during 

cross-examination and allegedly to save time in court. 111 The Trial Cham er has already 

dismissed the applications for meeting with Witnesses ZF and XBM consi ering that they 

were not warranted in light of the circumstances of the case. 112 It also ranted in part 

Nzirorera's motion to reconsider protective orders as a result of incid nts where the 

Prosecution Counsel had intervened during meetings between Defenc Counsel and 

Prosecution witnesses. m On that occasion, the Trial Chamber explicitly referred to the 

jurisprudence of the Appeals Chamber that although each party has the righ to contact and 

110 The Defence for Nzirorera filed a first motion on 24 March 2005 ("Joseph Nzirorera' Motion for Order 
Allowing Meeting with Defence Witness"); the Chamber granted in part the motion and ord r that the Defence 
Counsel meets Georges Rutaganda without the presence of a representative of the Pros cution, but in the 
presence of a representative of the Registrar (Decision on Joseph Nzirorera's Motion £ r Order Allowing 
Meeting with Defence Witness (TC), 13 July 2005). On 11 October 2005, at the Defenc 's request (Joseph 
Nzirorera's Motion for Reconsideration or Certification to Appeal Decision on Motion for Ord r Allowing Meeting 
\11-·ith Defence Vilitness, filed on 13 July 2005), the Chamber reconsidered its prior decisi n: it held that the 
Defence Counsel and Georges Rutaganda could meet without the presence of any third pa y, and ordered that 
the latter should not have any documents in his possession during the said meeting ( ecision on Joseph 
Nzirorera's Motion for Reconsideration or Certification to Appeal Decision on Motion r Order Allowing 
Meeting with Defence Witness (TC), 11 October 2005). 
Ill See Joseph Nzirorera's Motion for Reconsideration of Witness Protection Order, file on 25 September 
2006. See also Witness ALG:T. 23 May 2006, p. 26; Witness T: T. 26 October 2006, p. 52 Witness HH: T. 8 
November 2006, p. 2; Witness GBU: T. 5 December 2006, p. l 9. 
112 The Chamber denied the Defence motion to meet Witness ZF on the ground that he was n the middle of his 
testimony and that it was therefore not appropriate for the Defence Counsel to meet him ( . 23 May 2006, p. 
26). Concerning Witness XBM, the Chamber noted that the witness did agree on conditions hat the meeting did 
take place and during the meeting a problem developed. As previously indicated, the Ch mber did not find 
appropriate to make an order to compel a Prosecution witness to speak with Defence coun el, as requested by 
the Defence. The Chamber also denied the Defence Motion to exclude the testimony of Witness XBM, 
considering that it \Vas completely \'v·ithout merit in relation to the factual basis which \Vas a parently being laid 
(T. 14 June 2006, p. 37). 
113 Decision on Reconsideration of Protective Measures for Prosecution Witnesses {TC), 30 ctober 2006, para. 
4. In its motion filed on 25 September 2006, the Defence submitted that the Prosecu ·on had repeatedly 
interfered with the right of the Accused to interview Prosecution \Vitnesses who consent to meet \vi.th Counsel 
for the Accused before they give testimony. The Prosecution did not dispute that it inte rened during those 
meetings but submitted that it had no choice in order to avoid any misrepresentation to, or coercion of the 
witness to obtain the \.vitness' co-operation (see Prosecutor's Response filed on 29 Septembe 2006). 
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interview a witness, this is not without limitation; this should not interfere wi the course of 

justice, notably by generating for the witness a feeling of coercion or inti idation. 114 The 

Trial Chamber also questioned the repetitive requests made by Defence Couns l for Nzirorera 

to meet with Prosecution witnesses at the outset of their testimony in court wit out showing a 

legitimate need which went beyond the need to prepare a more e fective cross

examination.115 

62. It must be noted that there has been no allegation of any difficulty ring meetings 

when the witness was not about to give evidence in court.116 In the curre t submissions, 

Joseph Nzirorera even acknowledges that his Defence Counsel has had no di 1culty meeting 

with witnesses in R wanda.117 His Counsel has also had the opportunity to eet with three 

Prosecution witnesses while they were already present in Arusha for the purp se of testifying 

before the Chamber. 118 In addition, the Trial Chamber also facilitated the eeting between 

the Defence Counsel for Nzirorera and 13 potential Prosecution witnesses, wh could only be 

contacted and interviewed in accordance with the protective measures appli able to each of 

them. 119 

63. In view of these circumstances, the remaining Judges do not consider hat the right of 

the Accused to meet with a witness has been unfairly impaired, or even imp ired at all, and 

that any unfairness of the trial has resulted. 

64. In conclusion, the remaining Judges note that Joseph Nzirorera s submissions, 

supported by Mathieu Ngirumpatse, are mainly a repetition of arguments al eady submitted 

to the Trial Chamber in this case and upon which it has already ruled. Each issue raised by 

these co-Accused in their submissions have already been carefully conside ed, adjudicated 

and monitored in a manner consistent with the applicable law, including the S atute, the Rules 

114 ibid., paras, 8 and 10; the Chamber relied upon Proseculor v. Mile A1rksic, Case No. TT-95-J3/l-AR73, 
Decision on Defence Interlocutory Appeal on Communication \Vith Potential \Vitnesses of the Opposite Party 
(AC), 30 July 2003. 
115 Ibid., para. 10. As a result. the Chamber ordered that "[e}xcept under exceptional c·rcumstances, such 
meeting should not take place at the outset of the witness' testimony in court". 
116 See Karemera el al., Decision on Reconsideration of Protective Measures for Prosecution Witnesses (TC), 30 
October 2006, para. 9. 
117 Nzirorera's submissions, para. 275. 
118 Ibidem. 
119 Decision on Defence Written Request to Interview Prosecution Witnesses (TC), 20 Se tember 2005. The 
Defence requested permission to contact 13 persons \Vho \Vere potential Prosecution vw·itne es and could have 
information concerning Witness T. The Chamber granted the Motion, allowing the De nee to meet v.:ith 
Witnesses GMT, COB and CBO \\'·ithout the presence of any representative of the Prosecuti n; and referred the 
matter to Trial Chamber I in Bagosora case with respect to Witnesses ADD, AHP, APA APB, APC, APD, 
APE, DCY, FBU, and Trial Chamber II in Ndindifiyimana for Witness HAF, since these hambers were the 
competent organs to rule upon the protective measures applying to each of these persons. 
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of Procedure and Evidence and prevailing jurisprudence. Particularly, the Tri I Chamber has 

constantly sought to guarantee a fair trial to each co-Accused and duly tak n into account 

their rights. As a result, depending on each circumstance, the Trial Chamber as either found 

that the rights of the Accused were not infringed; or ordered the appropriat remedy where 

necessary. Additional measures have also been decided by the Chamber o continuously 

enrance the fairness of the proceedings. The remaining Judges do not find in he submissions 

filed by Joseph Nzirorera and Mathieu Ngirumpatse any factual circumstanc or error in law 

that would justify a different conclusion as to the fairness of the trial. 

65. The mere fact that the Trial Chamber has delivered decisions dismiss ng, in whole or 

in part, some Accused's requests cannot be considered as rendering the tri I unfair. In this 

case, the Trial Chamber paid, conversely, constant attention to the issue raised by the 

Accused. Over a period of two years, more than 80 decisions were delive ed on Defence 

motions, which in some circumstances were repetitive applications. This udicial process 

could furthermore be subject to Appeal Chamber's review at a later stage. 

66. Moreover, if Joseph Nzirorera concedes that the appellate process wil remedy defects 

at the trial level then the trial process cannot be said to be unfair, since the ppeal is part of 

this process. It is illogical to say that the possibility of an appellate reversal is an indication 

that the trial is unfair because appellate review is one of the fair trial guarante s. 

67. In view of the circumstances, the remaining Judges consider that the e have been no 

irregularities in the course of the trial which cast doubt on its fairness. The J dges must now 

determine unanimously what would best serve the interests of justice - a c ntinuation or a 

rehearing of the proceedings -taking into account all circumstances of the ca e. 

3. Continuation of the Proceedings in the Interests of Justice 

68. Joseph Nzirorera, joined by Mathieu Ngirumpatse, contends that the interests of 

justice would not be served by continuing the trial for various other reasons an the fairness 

of the trial. In his view, it will take the substitute Judge many months before he or she is in a 

position to certify sufficient familiarity with the case to join it. Relying up n hours spent in 

courtroom, the number of exhibits admitted as well as the oral and writte motions made, 

Nzirorera estimates 479 hours of videotapes of trial sessions (for 110 tria days over a 15 

month period).120 In Mathieu Ngirumpatse's view, it is not in the inter sts of justice to 

continue the proceedings with a substitute Judge because he or she will h ve an imperfect 

120 Nzirorera's submissions, para. 16. 
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knowledge of the case. Particularly, he contends that the substitute Judge w II only have a 

limited access to many oral decisions delivered by the Trial Chamber i this case. 121 

N!'irumpatse also stresses the fact that many decisions related to the evidence ere issued by 

the Trial Chamber during the proceedings - decisions in which the substitut Judge did not 

participate. Nzirorera further observes that the Trial Chamber sat in absence of Judge Kam 

for four days during the cross-examination of Prosecution Witness Mb nyunkiza. He 

therefore contends that the replacement of Judge Short will mean that only ne of the three 

Judges on the Trial Chamber will have observed the demeanour of th is wi ness on cross

examination. As to Edouard Karemera, he consents to the continuation oft e proceedings 

provided that the substitute Judge enjoys enough time to review the video- apes of all the 

records in the instant proceedings and therefore be familiar with the case. 122 

69. The preference for live testimony to be heard by each and eve judge in the 

adjudicative process is enshrined in the Rules. 123 But this does not form an unbending 

requirement. 124 The Rules and the case-law show that exceptions can b made to live 

testimony. For example, under Rule 15 bis (A) of the Rules, a witness can heard by two 

judges over a short period oftime.125 In these circumstances, the absent Judge will review the 

records of the proceedings, including the transcripts, audio and video-records to observe the 

demeanor of the witness. Rule 90 (A), prescribing the general principle of oral testimony, 

explicitly provides for an exception to hear a witness by means of a d position. 126 ln 

application of Rules 54 and 75 of the Rules, Trial Chambers have also permi ted the hearing 

of witnesses by video-link where necessary. 127 

70. The Appeals Chamber has also stressed, in case of continuation of pr ceedings under 

Rule 15 bis, the need to have the substitute Judge "familiarise" himself or h rself with "the 

121 Ngirumpatse' s submissions, para. 8. 
122 Karemera's submissions, p. 3. 
123 See Rules of Procedure and Evidence, Rule 90 (A). Nyiramasuhuko Appeals Cha ber Decision on 
Continuation, para. 25; Karemera Appeals Chamber Decision on Continuation, para. 60. 
124 }\lyiramasuhuko Appeals Chamber Decision on Continuation, para. 25. 
125 Kules of Procedure and Evidence, Rule 15 bis (A): "If (i) a Judge is, for illness or ot er urgent personal 
reasons, or for reasons of authorised Tribunal business, unable to continue sitting in a pa t-heard case for a 
period which is likely to be of short duration, and (ii) the remaining Judges of the Chamber a e satisfied that it is 
in the interests of justice to do so, those remaining Judges of the Chamber may order that the hearing of the case 
continue in the absence of that Judge for a period of not more than five working days". 
126 Rules of Procedure and Evidence, Rule 90 (A): "\\litnesses shall, in principle, be he rd directly by the 
Chambers unless a Chamber has ordered that the \Vitness be heard by means of a depositio as provided for in 
Rule 71 ". Rule 71 (A) reads as follows: "At the request of either party, a Trial Chamber ay> in exceptional 
circumstances and in the interests of justice, order that a deposition be taken for use at trial, d appoint, for that 
purpose, a Presiding Officer." 
117 iVyiramasuhuko Appeals Chamber Decision on Continuation, para. 33; Karemera Appeal Chamber Decision 
on Continuation, para. 58. 
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record" of the proceedings, whatever that record may contain. This famili ization can be 

done through the transcripts, audio and video-records of the testimonies. 128 

7 l. In the present case, 13 witnesses have been heard so far over a list of more than a 

hundred Prosecution witnesses. 129 Thanks to video-recording of each w tness, accurate 

transcripts, extensive reliance on printed exhibits, significant reliance on fi med and taped 

evidence, the fidelity and accessibility of the trial record in this case is so hig that the gap in 

mastery of the case between the substitute Judge and the sitting Judges is lik ly to be of little 

practical significance. In the opinion of the remaining Judges, a substitute Ju ge should have 

little difficulty mastering and being familiar with the case within a reason ble amount of 

time. The fact that the substitute Judge did not participate in the decision m king process of 

prior decisions of the Trial Chamber will also have little practical sign ficance on the 

proceedings. First, he or she will review all of them. Second, the existenc of these prior 

decisions will not preclude him or her from expressing his or her view on ny issue at any 

stage of the proceedings. 

72. Furthermore, although Judge Kam was indeed absent for four days uring the cross

examination of Prosecution Witness Mbonyunkiza, 130 each of the remainin Judges of the 

Trial Chamber was able to observe, at first-hand, the witness' demeanour fo approximately 

11 day period, including for the major part of his cross-examination. 131 t must be also 

stressed that in addition to seeing the witness for those days, Judge Ka reviewed the 

transcripts, audio and video-records of Witness Mbonyunkiza' s testimony fi r the four days 

during which he was not present. He is in as good a position as he would h ve been had he 

been present throughout the testimony. 

73. In view of these circumstances, the remaining Judges are satisfied t at the substitute 

Judge will be in a position to familiarize himself or herself with the records of the 

pr0ceedings. 

128 Karemera Appeals Chamber Decision on Continuation, paras. 51-58. 
129 On 4 October 2006, the Prosecutor filed an amended witness list. On 11 December 006, the Chamber 
ordered him to drastically reduce the number of witnesses being called to give evidence of rape and sexual 
assault in relation to Count Five of the Indictment (Decision on Prosecution Motion for Ad ission of Evidence 
of Rape and Sexual Assault Pursuant to Rule 92bis of the Rules; and Order for Reduc ion of Prosecution 
Witness List (TC), 11 December 2006, paras. 22-28). 
130 See T. 26, 27, 28 and 29 October 2005. 
rn The witness started his testimony on 20 September 2005; he was examined in chief for 11 four days (T. 20, 
21 and 22 September 2005; on 23 September 2005, the Chamber adjourned at I 1.04 am)· he was then cross
examined by Defence Counsel for Ngirumpatse (T. 26 and 27 September 2005, full days), t e Defence Counsel 
fm ,<,aremera (T. 27 and 28 September 2006, full days) and the Defence Counsel for Nziror ra (T. 28 September 
2006, full day; on 29 September 2006, the Chamber adjourned at 3.40 pm; T. 3 October 006, full day; T. 24 
October 2005, full day; on 21, 25, 27 and 28 October, he testified in alternative v.:ith Prosec tion Witness G). 
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74. As described above, the remaining Judges have already concluded to the overall 

fairness of the proceedings, despite the contrary contention of Joseph Nzirore a and Mathieu 

Ngirumpatse. 132 

75. In that respect, it must be particularly emphasized that the admission of some 

evidence by the Trial Chamber in this case does not preclude the future Trial Chamber from 

considering, at a later stage and particularly at the time of the Judg ent, whether 

accumulations of curing the Indictment have resulted in an unfair trial nd decide the 

appropriate remedy, including exclusion of evidence. 

76. The remaining Judges are no more persuaded by Joseph Nzirorera's ar ument that the 

admission of the evidence in question will expand the scope and therefore the duration of the 

trial and consequently result in unfairness to the Accused. The Defence do s not have the 

same burden of proof as the Prosecutor and does not have to adduce rebuttal vidence to the 

Prosecution case. The Defence's evidence must only raise a reasonable d ubt within the 

Prosecution case. 133 

77. A fair trial also encompasses the right of each Accused to be tried without undue 

delay. 134 This element, as well as the fact that the Accused are currently <let ined while the 

proceedings are ongoing, must also be taken into account by the remainin Judges when 

determining whether a continuation of the proceedings would serve, or not, the interests of 

justice. 

78. Contrary to Mathieu Ngirumpatse's contention, the remaining Judges o not consider 

that the right of the Accused to be tried without undue delay can no longer be guaranteed. 

The reasonableness of the length of the current proceedings must be asse sect in light of 

several factors, including the complexity of the case, the complexity of the in estigations, the 

joinder of Accused, the number of motions filed by the parties.135 

nz See above. 
133 Prosecutor i•. Clement Kayishema and Obed Ricindana, Case No. ICTR-95-1-A, Judgeme t (Reasons) (AC), 
1 June 2001, para. 113; Prosecutor v. A.(fred Musema, Case No. ICTR-96-13-A, Judgement ( C), 16 November 
2001, paras. 205-206; Niyilegelw Appeal Judgement, paras. 60-61. 

134 l\')!iramasuhuko Appeals Chamber Decision on Continuation, para. 24: ·'a trial is inequita le if it is too long 
drawn out. Speed, in the sense of expeditiousness, is an element of an equitable trial." 
135 l\.ccording to the jurisprudence of this Tribunal, which reflects the jurisprudence of inter ational bodies on 
human rights, the reasonableness of the length of the proceedings must be assessed on a cas by case basis, in 
light of several factors, including: the gravity of the charges against the Accused; the comp le ity of the case; the 
complexity of the proceedings, including the complexity of the investigations, the joinde of Accused; the 
conduct of the Accused; the number of motions filed by the parties; and the conduct of the organs of the 
Tribunal, including the Prosecution and the Registry. See Prosecutor v. Andre Rwamakuba, ase No. ICTR-98-
44C-T, Decision on Defence Motion for Stay of Proceedings (TC), 3 June 2005, para. 19, nd the references 
quoted therein. 
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79. It is the remaining Judges view that the time it would take for famili rization by the 

substitute Judge is much less than the time required for a rehearing. This is because the 

review time could be continuous whereas the rehearing process necessitates !ding hearings 

that will be necessarily interrupted and divided in several sessions. 

80. Furthermore, the remaining Judges consider that the experience gain during the 15 

months of the trial will inform the Trial Chamber's decision-making on t e efficient and 

effective management of the trial process and to the completion of the tria without undue 

delay, including scheduling for improved and faster presentation of the evid nee in the trial 

and diminishing or eliminating the regurgitation of issues already adjudicated pon. 

81. In view of all the circumstances of the case, the remaining Jud s finds that a 

continuation of the proceedings will facilitate the fundamental right of the Ac used to be tried 

without undue delay. This will also contribute to limiting the length of the provisional 

detention of the Accused. 

82. Additionally, the fact that one of the Accused consents to the con inuation of the 

proceedings requires consideration of his rights to a trial without undue delay An alternative 

to a continuation would be a bifurcated trial with the additional expend lure of judicial 

resources. The remaining Judges also consider that a burden would be pla d on witnesses 

who have already testified and are called again. There is a risk of evi ence becoming 

umvailable. Other associated risks would include a change in the current composition or 

strategy of the Defence teams. These factors are accorded some weight by t e Judges in the 

balancing exercise involved in the present Decision. 

83. Joseph Nzirorera also notes that a continuation of the proceedings ith a substitute 

Judge can only be done once according to Rule 15 bis (D) of the Rules. 136 herefore, in his 

view, any loss of a Judge will require that the trial automatically be restarte , and at a much 

more advanced stage. 

84. In the opinion of the remaining Judges, this argument is purely peculative. It is 

appropriate here to take in consideration all the circumstances of the case, nd not possible 

unforeseen circumstances that could arise. 

85. Joseph Nzirorera, joined by Mathieu Ngirumpatse, also submits th the interests of 

justice would not be served by continuing the trial because the proceedings, if continued, are 

unlikely to be completed within the mandate of the Tribunal. 137 He submits hat according to 

136 Nzirorera's submissions, para. 18. 
137 Nzirorera's submissions, paras. 14-20; Ngirumpatse's submissions, para. 8. 
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United Nations Security Council resolutions and statements made by the resident of the 

Tribunal, this mandate should be completed by the end of 2008, while in the nstant case, the 

Prosecutor has indicated that he would not be in a position to complet his case until 

December 2007. The Defence teams have also represented that they will not be able to 

complete their case by end of 2008. In light of these circumstances, Nzirorera and 

Ngirumpatse request the remaining Judges to order a rehearing of the case, ithout any time 

limit, or even to consider alternatives to continuing the trial, including referr" g the case to a 

national jurisdiction other than Rwanda. 138 

86. Although the Co-Accused Edouard Karemera consents to the con inuation of the 

proceedings with a substitute Judge, he also expresses concerns as to the co pletion strategy 

of the Tribunal by end of 2008. 139 He queries as to the necessary steps to be aken in order to 

extend the Tribunal's mandate for the Karemera et al. case and also queries hether it would 

be more appropriate to transfer the case to a national jurisdiction. 

87. In the view of the remaining Judges, the completion strategy by 31 D cember 2008 is 

not equivalent to the mandate of this Tribunal and is more of a target date. T ere is nothing to 

suggest that unfair decisions and actions will be taken with regard to cases hat are pending 

on 31 December 2008. Cases are managed by Trial Chambers taking into count the rights 

of each and every accused, including the right to a fair trial. In that respe t, the remaining 

Judges do not share the pessimistic view of the Accused that the trial could ot be completed 

within the next two years using appropriate methods in the management o the proceedings 

while guaranteeing the rights of the Accused. The remaining Judges consid r, therefore, that 

the trial could be completed by 31 December 2008 but that if it is not, rea nable decisions 

will be taken in the interests of justice and taking into account the rights of e ch co-Accused. 

88. Both Edouard Karemera and Mathieu Ngirumpatse outline the fact th t the Prosecutor 

had many years to present his case.140 They request to have sufficient time t, r the preparation 

and presentation of their defence. Particularly, Karemera requests the rem ining Judges to 

clarify what time will be allotted to the Defence to present its case. 

89. Each Accused has a right to adequate time and facilities to pre are his defence. 

Throughout the trial process, this right has influenced the Trial Chamber s decisions. The 

recomposed Trial Chamber will continue to guarantee those rights. The ctual time to be 

138 Ibidem. 
139 .t<.arernera's submissions, p. 4. 
140 Mathieu Ngirumpatse considers chat the Prosecution had eight years to prepare its case from l 998 to 2005); 
Edouard Karemera estimates that the Prosecution had three years to present its case since 2 04. 
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allotted to the defenc,: of each Accused will be determined in accordan 

circumstances and in r,: lation to their rights. 

with I 1rticular 

90. Concerning a 1eferral of the Indictment to a national jurisdictio , the r< maining 

Judges note that they have no power to order such a referral because the residem has not 

designated them as a r,{erral Chamber in accordance with Rule 11 bis (A) o the Ruk ;. 141 

9l. In conclusion, ,:onsidering all the circumstances of the case, and in partic 1lar the 

fairness of the trial, the rights of each Accused to be tried without undue de! y and tb : length 

of their provisional det,,ntion, the remaining Judges find unanimously that contim 1tion of 

the proceedings would best serve the interests of justice. 

ACCORDINGLY, TllE REMAINING JUDGES DECIDE to continue the proc !edings 

with a substitute Judge. 

Arusha, 6 March 20,:,7, done in both English and French. 

17 

i~)~ 
~ti 

Presiding Judge 

[Seal of the Tribunal] 

141 
R.u1es of Procedure and Ev:dence, Rule 11 bis (A) (e~pflaSfa added): 

With the c nsent ar j on 
be alf of 

Gberdao ustave I am 
J dge 

( absent at e time c f the 
sig ature) 

1f an indictment has been confirmed, whether or nOt- the accused is in the custody o the Tribt ml, the 
President may designate a Trial Chamber \.Vhich shall determine whether the case shoul be refern j to the 
authorities of a State: 

(i) in whose territ'.Jfy the crime was committed; or 
(ii) in which the a1:cused was arrested; or 
(iii) having jurisdi: tion and being willing and adequately prepared to accept such case, 

so that those authorities shculd forthwith refer the case to the appropriate court for trial wit in that Sta !. 
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