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INTRODUCTIO~ 

I . The trial in this case rcsumed on 12 Fehrua°'" 2007 for the Prosecution to presem the 
remainder "fits case. On 14 ~ebruary 2007. the Chamber Jenicd a Pro,ecution Motion for 
video-link for W1ttte~ses BPA, l3LR and BLN for lack of .supporting matenal 1 On 22 
hbruar) 2007. the Prosecution filed the present \Joti"n requesting the Chambtr to allow 
Witnesses BPA and BLR to teslif} via Yidco-link.' ln "'rrort or it> Motion. the Pro.1ecution 
annc~cd three "atfida,its" and a medical certificate issued by the King faisal Ho,pilal in 
KigalL 

2. On 12 Fchruary 2007. the Defence filed a Respon"" opposing the Prnsccmion 
re~ucst.' 

SUBMISSIONS BY THE PARTIF.S 

Tlie Proucuti"n 

3. The Prosecution submits that the testimonies of both witnes~cs are sufficiently unique 
and imponant to make it unfair to proceed without !hem, and that th~ evidence they w1ll 
adduce cannot be e1tablished by any other wltne.ss. 

~- The Prosccu!Lon funher submits chat Wilncss flPA ·, medical condition is such that his 
movements are greatlr reslricted and Il1a1 he is prevented from trnveling too for from either 
Kin,,- fajsal Hospital or his dncror for <'X!ern:kd pcrio<ls of time, ihus making his te,rimon} by 
way or video-link the only feasible option. The Proscrnt,nn argue.s that this amounts 10 
·'exceptional circumstances'' pursuant to Rule 7t(A) of the Rules of Prncedure and E, idence 
and in accordance ,,ith rcleYantjurtsprudence. 

5. The Prosecmion also subm,ts that Witness llLR has previ"u>I~ testilied in per.son 
before this Tribunal as a result of which he was stLbjccted lo vict1m1?ation. Elascd on hh past 
e~perienc·c. Wilness BLR has C.\pre»cd fear !hat if he were to travel 10 Arusha to !est,f) 
again, he could be subjected to further reprisal by ,upponers of the Accused. In the 
circumstances. the Prosecution submits 1hat testimr>n) ,·ia video-link from Kigah is lhc onl) 
,·iable means of receiving Witness RLR"s evidence. 

6. fhe Prosecution submit> that the Defence would have the right lo be prcsem during 
the deposition and to cross-examine both witnesses which will therefore ~ausc no prejudice 10 
lhc Defence. 

TIie Defence 

7. The Del'cnce oppos~s the Motion and contends tbat the reasons ad,anced hy the 
Prosecution with respect lo Witnesses BPA and BLR do not amount to exceptional 
circumstances so a.s to justify their testimonies being heard v,a video-link. The Defence alsn 

' Dcus;on on the Pmsecutor", l,t~cn1 \fotiun h WL<ness<> llP,\, Ill Rand lll,N to l,he rrnimony ,;,, \•;a,~, 
1.inS'". f4 re1"""Y 2<1m 
l ·rro.se<utor's \:r~ent ("oo,lidenti,1 \lot;on for Witn"'"' Bl'A. OT.R to gwc '°'""'"") vi• Video l.m!. from 
K,g.,1; Rwando (m";.d< ,mJo, Rules 71. 7.1. 7>. 90 54 "r ,he R,los of J;,;JeJ1rc and l'roccdurelm· I( 22 
I cbruac) )11117 
3 71,, r,o,m,wr ,. Fmmw,"el R.,k,mdo, ··c01iclu,,,ons en "'Pliqu, • la r<quitc urgent c< ,unlidcnt;cllc Ju 
Pro,urcur ,u, tins le< 1Cmoin, BPA ct lll R, dcp,S<r I'"""" Jc viM,>contcrenc, O part;, Jc Kig,h.". 27 
I ,•brnar; )0(t7 
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submits thar neither of the proposed teslimonies "ould be unique and that the factual content 
of both BPA and BLR's testimony has already been co,·ered by prC\'ious witnesses.' 

8. The Detence does not contest the ill health of Witness BPA. but submits that the 
Prosecution could replace Wimcss IW/1 by W,messe, CCC and CCO under Rule 66 of the 
Rules. 

9. With regard to Wimes, HLR. lite Deknce submits !hat six olhcr colleagues of the 
witness l1ave already testified in this case and nnne of them experiettced any reprisal, from 
their respi.--cti,e colleagues or superiors. The Defence therelore maintains that Witness BLR 's 
.security conccnis are subjec!ive and without mc,;1. 

10. The Defonce therefore contends that there i, no ju,tiiication for hearing either 
Witness HP/\ or BLR v,a video-link, and that if this (hJmber .still "ishes to hear both 
testunonie,. !he Chamber .should allow ull partic, to 1ravel to Rwanda lo hear the" ,messes in 
person. 

OF.LIBERATIONS 

11. The Chamber recalls the general principle articulated in Rule 90( 4.). that "witnesses 
shall [ .. ]be heard directly by the Chamber." '\Joncthclcs~. the Chamber ha1 the discre1ion to 
grant the hearing of testimOn) by video-conference in lieu of physical appearance for 
purposes of witness protection under Rule 75. or where it is in the interests of justice. ln 
determining the interests of justice, the Chamber has to assess. i) the importance of the 
testimony, ii) the inabili1y or unwillingness of chc wi1ne,, to tra,cl to Arusha; and iii) 
whether a good reason has been "dduccd for that inabilit} and un" illingness:' The burden of 
pm<>f lies with the l'urty making the request.' 

12. With regard to the first criterion. the Chamber finds !hat both witnesses· testimonies 
are important a, they cover event, wh,ch arc directly relevant to count~ in the Indictment and 
could therefore be probati,c of those counts. consequently, it woolJ ser,c the interests of 
ju1ticc for eJch of them w be heard. 

l 3. With regard to the second and thtrd mtcria menttoncd ahove. the Chamher 1s satisfied 
lhnt (he medical condition nf Witness RP,\, as evidenced in the medical certifo;atc auached to 
the Motion. prohibils him from ua,cling to Arusha 10 testify in person before the Chamber. 

14. With ,egard to Witness RLR. the Chamber nok, the Defence argument !hat other 
colleagues of Witness RLR have testified before this Tribunal and have not experienced any 
reprbals. Nevertl1elcss. Lt 1s the Chamber'.s view tbat Witness RI.R's subjective fears cannot 
be disregarded purely hy comparison to the experiences of other witnesses, Having rcvie'l'ed 

4 
]'/,c /'m,ernrw , J:mmam,ei flu<•"d". "l"onclusions en rOplique i lo rcqui'!c nrgcn\ Cl Nnridcn<tcllc Ju 

Procure Ur ,u, tin, lcs 1emoi"-' BP,\ 01 Ill R i deposer par v<>ic Jc , ,Ueoconfcrc,1s·c i r,trtir de K,~oli, '. 21 
lch1uar}2007,p .\.4.5, 
''/1,e Pm<ecUtl'r ,. f;mmanue/ Ra,kr,ado. Decision on lh< Proscct1\or', \lrgcnl Mntirn, for Wilnes<es llPA, BLR 
and BIS !o CL\¢ Tc;\in>on) ,·ia ViUec, Link··. 14 J-ehru»; 2nG7, /'"'"'''"""' 1· f<af:"""" d <1/ !Cl R•9i-41-l. 
Dcd,ion on NsongiJ umva ),lotion lor W"""" I l1gan,m \o I c,\Lf) I;) \",d.,,-tonfcrencc. ~9 Augu,o 1006. i'Jta 
): lle<ision on l'rn,w1tion R"'tu<SI for rc,.,mon) ◊I \\i\nc1, Ill ,;, V,Jco-1.,ni,,_ ~ OcLohcr ;uo,. pa,,,.bc 
f'rosccutm , . . ,y,,0 m"""huko er al. C1.<c ~o ICl'R-98-4:?-1'. Deciston on S)hain Nsahimsoo's cs\remcl;­
ur~ent - slncll) conr,Jential ,mdcc se.,1-\lmion to ha-c Wl!n,;S, A<IW ,\ \cstif; ,.,., "dco-link I J llugu,t 
2006. p-,Lrn ~. Decision on MsCnc Shalo/l, 1'Lah,,bl, 's I. <\remch- l'cgco\ \lotion l(,r V,UCo 1,rnk Tc,,,nHl") of 
Delon-" Willlcs, wm 1~,1, in Accordance \\'i\h Ruic 71 (AJ and I[)) of the Roles of l'roccdurc and !-,,·,dcncc I S 
rc~nm; 21106. porn. 8; /'rowcw,,,- ,. ,1/o\'s .\'m,ba. r.><:,,;;,.,. Au\huri,mg the lak,ng of the hidcncc or 
w,,ocsse, /\ICi. IS(i, dnd f!IKI bJ Vidc,,-Lrnk. C"-'<' N~ l(TR-Ul-70-T, 1 J obn•ar; JU~<. p>rn, ,>, 
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the e< ntents of the i1l\'estig:ator's affida"it, the Chamber is satisfa,j that there are objective 
bases for Witness BLR 's security concern~- Thts ccmstilutcs a goc,l rcasun for allowing the 
W,trn ss to testify via video-lmk. 

15. The Chamber has considered the Defence prayer that if i is disposed to gram the 
motit 1. the Clwmher should allow all Panies to 1rn,·el to Kigali to hear the "itnesses tcstifj 
in pe, ;on The Chamber is not convinced that such a course ofacti,.n is necessary in order to 
safeg ard the right of the Accused to confront wi1ncsses against him, or for the pn:paralion of 
cross examination. In the ChamOer's viev. the rig.ht of the Ace" ,,:d m a fair trial will be 
adcq, ,1ely preserved b:· allowing each of1hc Pariie, to send a rcrr,,sentative to the venue of 
the , i,leo-link proceedings to look a~~r the tr rcspecllve i,ll, ·rests. I !ov.e,·er, all lhc 
exam nations of the witness will be conducted from rhe courtroom iu Amsha. 

16. Finally, the Chamber must state in the strongest tenn.s if,: dissatisfoc1ion with lhe 
Prose :ution's pleading and filing of documents. On ul least 11"' previous occasi~ns the 
Chn bcr has denied Prosccut,on motions for la~k of appropt·ate supporting material. 
l'urth ·rmorc, the Prosecution initially filed signed statements of the witnesses ,n support nf 
tl,is r otion, without any jurat to show tha1 lhey were properly sw,.rn affidavits.,\ few days 
later he Prosecution sought to remcd) this deficiency by filing , ·ndavit> sv.orn before an 
otllC, · ofrhe Tribunal. This manner of proceeding lca,•es a lot tot= desireJ. In addttion. the 
Chan !>er is astonished a\ the glaring inconsistency in the Prns.,cutton's submission thal 
Wnn,ss !lPA i.s unable to travel \0 An,sha due to health reason,. yet in the investigator's 
amd, ,it, it ts stated that the .same witness is unwilling to tra1 :I to Arusha because of 
con« ,ns for his security. In the absence of the medical report annexed to the Motion, this 
inc on ,istency would have been a sufficient reason to deny the Prosecution Motion. The 
Chan her cannot overstate the need for the Prosecution to be mono diligent in its method of 
plead ng and filing documen!s. 

FOR THE ABOVE REASO:-.S, THE CHA)-fBEll 

GRA 'ITS the J>rosccrnion Motion: 

ORDERS that the tCl'timony of Witnesses BPA and BLR shall bt: heard by way of secure 
,idec link from !he prcm,ses of the Tribunal in Kigali on Wcdllesday 7 and Thursday 8 
Marc, 2007; 

ORD€RS that the Parties .1hall make a,._,ilai;,le w !he Regislry alJ ,,~hibits they intend to u,e 
durin: the testi,nony of Witnesses BPA and BLR not later than clc,:e of business on Monday 
5 Ma ch 2007: 

DEN ES the Defence request lo transfer all Parties to Rv.anda for the pUIJlOSC of the video­
link, :stimony; instead, each Party shall be en!itled to send one ,,,pres~n~1tive lO Kigali to 
look ficr its interests during: tile course of the video-link proceed in ,.s: 

FCR [HER DIRECTS the Registry to co-operate with the Partie,, in the implementation of 
this I ecision. 

Arusl a, 1 March 2007 

'II ; :;t.,-. 
Alok nfe Silva 
Pre~i ing Judge 

11~ 
setrr .<i Park 

Ju:lg:e r 
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