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1. ‘The trial in this case resumed on 12 Febraany 2007 tiw the Prosecation to present the
remainder of its case, On 14 February 2007, the Chamber denicd a Prosecution Motion tor
video-link for Witnesses BPA, BLR and BLN for lack of supporting material.’ On 22
February 2007, the Prosccution [led the present Motion reqeesting the Chamber 1o allow
Witnesses BPA and BLR to testify via video-link.” Tn support of its Motion, the Prosecution
annexed three “atlidavits™ and a medical certificate issued by the King Faisal Hospital in
Kigali.

2, (1]“ 12 February 2007, the Defence filed 2 Response opposing the Proscoution
reyuest.

SLUBMISSLONS BY THE PARTIES
The Prasecufion

3 The Prosecution submits that the testimonies of both witnesses are sufficiently unique
and imponant w make it unfair 1o proceed without them, and that the evidence they will
adduce cannot be gstablished by any other witness.

4, The Prosecution further submits that Wilness BPA™s medical condition is such that his
maovements arg greatly restricted and tha he is prevented from traveling wo far from either
King Faisal Hosgital or his doctor for extended periods of time, thus making his testimony by
way of video-link the only feasible option. The Prosecution argues that this amounts to
“exceptional circumstances™ pursuant wo Rule 71{A) of the Rules of Pracedure and Cvidence
and in accordance with relevant jurisprudence.

5 The Prosceution also submits that Witness BLR has previousky testificd in person
before this Tribinal as & result of which he was subjected 10 victimization. Based on his past
experience, Witness BLR has expressed fear that if he were to bavel o Arusha to testily
again, he could be subjected o further reprisal by supponers of the Accused. In the
circumstances, the Prosceution submits that testimony via video-link from Kigali is the only
viable means of receiving Witness D1L.R’s evidence.

6. The Prosecution submits thal the Defence would have the right 1o be present during
the deposition and 10 cross-examine both witnesses which wili therefore cavse no prejudice to
the Defence.

The Defence

7. The Delecnce opposes the Motion and conlends that the reasons advanced by the
Prosecutich with respect o Witnesses BPA and DLR do not amount to exceptional
circumslances so as to justify their testimonies being heard via video-link. The Deftnce also

' Drecision onihe Progecutor's Firgent Motivn Tor Wiknesses BEA, BLE and BLN 10 Glve Testimony via Video
Link". {4 Febroars 2607

! wprosecutor’s Urgent Confidential Motion for Wimesses TEA, BLR 1o give testimony via Video Link from
Kigali Rwanda (made unider Rules 71, 71, 75, 90 54 of the Rules of Eaidence and Procedure|sie )7, 22
Febroary 2007

¥ The Prasecutor v. Emmamuet Ruekwncds, ~Conclusions en eéplique 3 la requéte urgent ef confidenticlle du
Procurcur aux fins les wmoins BEA el BLRE i déposer par voie de videoconterence § partir de Kigah.™, 27
Fehrars 20007,
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submits that neither of the proposed lestimonies wouid be unique and that the factual content
of hoth BPA and BLRs testimony has already been covered by previous witnesses

5 ‘The Detence does not contest the i1l health of Witness BPA. bul submits that the
Prosecution could replace Witness PA by Witnesses CCC and CCO under Rule 66 of the
Rules.

Q. With regard to Witness BLR, the Defence submits that six other calleagues of the
witness have aleady testified in this ¢ase and none of them experienced any reprisals from
their respective colleagues or superiors. The Defence therelore maintains that Witness BLR s
securtty concerns are subjective and without merit,

(0.  The Defence therefore contends that there is no justification for hearing either
Witncss HPA ar BLR via video-link, and that if this Chamber still wishes to hear both
testimenies. the Chamber should allew all panics to travel to Kwanda o hear the wimesses in
person.

DELIBERATIONS

l1.  The Chamber reealls the general principle ariculated in Rule 90(A), that “withesses
shall |--.] be heard directly by the Chamber.” NMonrctheless, the Chamber has the discretion to
grant the hearing of testimeny by video-conference in lien of physical appearance flor
purpases of witness protection under Rule 75, or where it 5 in the intgrests of justice. In
determining the interests of justice, the Chamber has to assess: i) the importance of the
festimony. 1) the inabiliny or unwillingness of the winess 1w travel to Arusha, and i)
whether a good reason has been adduced for that inabitity and unwillingness.” The burden of
proof Llies with the Parly making the request.”

12. With regard to the [irst criterion, the Chamber finds that both witnesses® testimonies
arg Important as they cover events which are direcily relevant 1o counts in the Indictment and
cowld therefore be probative of those counts; consequently, it would serve the inlerests of
justice for each of them @ be heard.

13. With repard to the secand and third criteria mentioned above, the Chamber is satisfied
that the medical condition of Witness BPA, as evidenced in the medical cerificate attached 1o
the Motion, prokibits him from waveling to Arusha o tesnly in person belors the Chamber.

14. With regard to Witness BLR, the Chamber notes the Defence argument that other
enlleagues of Witness QLR have testificd before this Tribunal and have not experienced any
reprisals. Nevertheless, it is the Chamber’s view that Witness BLR’s subjective fears cannat
be disregarded purcly by comparison to the cxperiences of other witnesses. Having reviewed

* Fhe Prosgcutor v Famtaiieel Rukundo, “Uonclusions en répligue & Ta reguée wrpent o conlidentivile du
Procuredr aux tins les wmegins BPA ¢ BLE & déposer pur vol¢ de videoconfeorence § partic doe Kigah,"”, 27
Fehruary 2007, po 5, 4.5,

Y The Prowentar v Ermiantel Rukvado, Decision on the Prosecator’s Treent Motion for Witnesses BPa, BLR
and BEX ko Clive Testimons via Video Link™, 14 February 2007, Prascenior v famorars of ol TCTR-98-41-T
Decision un Nsengivumva Motion for Witness Higanito o Ledify by VideosConference, 270 August 2006, Para.
3 Decision on Frosecution Boguest for Festimomy of Witness B vin Video-Link. d Oclober 2066, parits
FProaspcinr v ."r}'fmmﬂ.w.’rr.rfm er af . CUase No. JCTR-9R-A2-T, Decision op Sylvain Msabimana’s extremely
urgent — strictly confidentizl  under seal-Moton to have Wimness AGWA (estify vio video-link, 17 Aunaust
2n06. para. & Decision on Arstne Shalom Nizhokadi's Extremely Urgent Motion for Video Link Testimony of
Daefenee Witness WDLISA in Accordance With Fule 71 (A ) and (02} of the Rules of I'recedure and Evidence. 15
Fehruary 2006, para, 8, Prosecutar v, Alovs Simba, Decisien Awuthoricing whe Taking of the Evidence of
Wirpegses (60, 150G, and BIEA by Yidoo-Link, {ase No WOTRAM-PE-T. 4 Felroary 2000, paea, 4,
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the ¢ ntents of the invesligator's affidavit, the Chamber is satisfic.d thal there are objective
bases for Witness BLR s security concemns. This constilutes a good reasun for allowing the
Wit 58 to testify via video-link.

i5.  The Chamber has considered the Defence prayer that if i is disposed wo grapu the
motig 1. the Chamber should zllow aff Partizs to wravel 1o Kigaii to hear the witnesses testify
itt pe1ion. The Chamber is not convineed that such a course of actinon i§ necessary in order o
safeg ard Lhe right of the Accused 1o confront witnesses against him, or for the preparation of
crosi 2xamination, In the Chamber’s view the right of the Accused o a fzir trial will he
adequ ately preserved by atlowing each of the Parties 1o send a reprosentative to the venue of
the sideo-tink pmoceedings 1w leok alter their respective interests. Ilowewer, all the
exam nations of the witness will be conducted from the courtroom ia Arusha.

re, Finally, the Chamber must state in the strongest tenms in dissatistaction with the
Prose wation's peading and filing of documents. Oa al least two previous ogcasions the
Chan ber has denied Prosceution motions for lack of approptiate supporiing material.
Furth :rmore, the Prosceution initially filed signed statements of the witnesses in suppoet of
this r otion, without any jurat 1o show that they were properly sworn aflidavits. A few days
later he Prosecution sought to remudy this deficiency by filing o Tidavits sworn belure an
ottice - of the Tribunal. This manner of procecding leaves a 10t to b2 desired. In addition, the
Chan ber is uslonished al the glaring inconsistency in the Prosecution’s submission that
Witk 53 BPA is unabic to travel 10 Amsha duc to health reasons, yet in the investigalor's
alfid; vit, it ts stated that the same witness is unwilling to travzl to Arusha because of
¢ance s for his secunity. In the absence of the medical report annexed (o the Motion, this
inconsistency would have been & suflicient reason o deny the Prosecution Metion, The
Chan ber cannot overstate the need for the Prosecution to be more: diligent in its methed of
plead ng and filing documents,

FOR THE ABOVE REASONS, THE CHAMEBER

GRANTS the Frosecution Motion,

OHDERS that the testimony of Witnesses BPA and BLR shall bi: heard by way of secure
videc -link from the premises of the Tribunal in Kigali on Wednesday 7 and Thursday 8
Marc 1 2007,

ORDERS that the Parties shall make available to the Regisiry all exhibis they intend to use
durin 1 the testinony of Wiimesses BPA and BLR nat later than clene of business on Monday
5 Ma ch 2007

DEN ES the Defence request Lo transfer aff Parties to Rwanda for the purpose of the video-
link 1 :stimony, instead, cach Party shatl be enittled to send one representative W Kigali to
look  frer its interests during the course of the video-link proceedin s,

FUR THER DIRECTS the Repisity to co-operate with the Parlies in the implementation of
this [ ecision.

Arasl a, 1 March 2007

?—J W ya
Afok raSSiva Sebr i Park

Presi ing Judge

Jufre 7..__,
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