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The Pro,ecwor ,._ Bagosora, Kah1/ig1, Nwb<1/w,e und N1eng1y"mva. Case N~ !CTR-98-41-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SITTING as Trial Chamber I, composec! or Judge Erik M"se. presiding, Judge Jai Ram 
Reddy, and Juc!ge Sergei Alebeevich Egorov. 

BEl/'iG SEIZED 01'' the Nsengiywnva Defence request to admit documents as exhibits. 
made orally on 29 Nove111ber 2006 and on 15. 16 and 18 January 2007; 

CONSIDERING the oral submissi<"ms made by the parties during the hearing,; on those 
elates: 

HEREllY DECIDES the request. 

INTRODUCTION 

l. The Accused, Anatole Nsengiyllima, testified from 4 to 13 October 2006.' During his 
teitirnony, the Defenc<: sought to examine him 011 the basis of documents wntained m three 
binders with a view toward tendering the documents as exhibits.' As there was not enough 
time available in that session. the Chamber reserved time for furth~r examination from 15 to 
18 January 2007.1 A preliminary discussion about 1hc admissihili(y of the dO\:umcnls rook 
place (rn 29 November 2006 4 

2. The Defence sought to tender 77 documents through direct examination of the 
Accuscd.5 lhe Prosccu!lon c!id not object to 1hc tendering of 33 of those document,, all of 
which. "ere then admitted into evidence.' One documen! on the list \Vas found to l,.ive lx:cn 
previously admitted and was .-ithdrnwn from !he Nsengiyumva request' Another of the 
documents, referred to as the Hourigan Affidavit, is the subject of another motion filed hy the 
Nsengiylllllva Defence and will be dealt with in a separa1c ·decision by the Charnber.1 On 15, 
16 and I~ Jam1Jry 2007. the Defence requested that 19 of the remaining documems be 
admincd, most of which arc witness statements or pro ju.,·tilia statements before Rwandan 
authorities in connection with national proceedings. The rnst majority are sought to be 

''111eda!c.s ofNs<n~i}umva·.s initial te.<timony wer~ 4. 5, 6. 9. 11, 12 a,1d 13 Oclnber2006 
' T. ~ Octobo; 2006 p. 9. 
'T.90clobee2006pp.82-83:T JJOctohc,2006p 7, 
'T. 29 November 2006 pp 19-66 
' N"'ngi;--umv• Defence Motion for the Recall of the Accused Person to T c,lify aboul Docunient, lntond,<l lo be 
Tendered in Hi, D<l<:nce, filed on 6 November 200(, The motion had an onnex li,t1ng 70 docun1e,11s lube 
1endorcd The Chamber allowed the Defence tu pursue this line o( qucsliooing aod deferrcd 115 rolmg on !lac 
adrnissibibt) of any contested documents See T 29 November 2006 pp SS, 65. ))uring the proceedings. 1hc 
N.,cn~ivumva Defence made cloa, that it wished to u« it; ongrnal list uf 10 October 2006, which cited 7j 
docu;;,;nts, and the Ch•mher granted this requc.sl. See !' 29 November 2006 p. 40. The Defence laler sought to 
tender two additional JocumetLts, bting;ng the Mal number of d<JCumcnts to be tendered tu 77, See T. 15 January 
2007 pp, 27-28. 
' Thirc:,· documents were aJm,tted .,, Defence Exhibits D. N~ 230 to D. NS 259 on 29 November 2006 An 
additional documcnl, Document No, 62. __..., admitre<l as l'•hihn I)_ NS 260 on 15 Januar;· 2007. See T 15 
January 2007 rr 22•24 !'he Nsengiyumva Defonce 1ondercd Documc,11 'Ko 63 for admisswn but later withdrew 
its rcqu<ot because the document is already in evidence as Exhibil D. ll I I. See T. I:; fanuar;- 2007 pp. 25•27 
Document No. 5, consisiing of two statements by a witness who did no, te,tif}- in this"""· were aJmi1te<l into 
evidence ,_, Exhibits D. NS 26 I Md D NS 262 on I 6 Jam1ary 2007. See I'. 16 January 2007 pp. 12•14. 
'SeeT. 29 No,eoihcr 2006 p 42 Document No 10 is apr<>JU!iWi~ statement to the Rwandan authornics. dated 
14 Morch 2000. <,fa witness who did nnt appear before the Chamber. II 11·as previously odmiUcd as Prosecution 
Exl11bit P 400 on 21 June 2006 
• Ntabakuie Motion to Admit Documents U,ider Ruic 92 bi.,. filed on 13 December 2006 
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l],e Pro,ecu/or ,,. Bago,ora, Kaba/1g1, Nrabah,ze a11d Nseng1yu.,,v,:,, Ca.,e No, !CTR-98-41-T .1a11,, 
tendered to discredit the testimony of Prosecution witnesses who testified before the 
Chamber. 

DELIBERATIONS 

(i) General principle.,· 

.'\ Rule 90 (A) of the Rule,; of Prncedure and Evid~ncc enunciates the general prin.ciple 
that witnesses shall be heard directly by the Chamber. Notwithstandin.g the preference for oral 
kstimony. the Nscngi j um,·a Defonce seeks to tender statements under Rule 8\/ (CJ.' 

-1. As the Appeals Chamber and this Chamber have repeated]} hclJ, the admission of 
"Titten .statements is go\'cmed by Rule 92 his: 

A party cannot be penn,ttcd to tender a \\Tit!cn statement given Oy a prospeC11't 
wilne,s 1" an investigator of the OTP under Rule 89 (C) in order to a>oid the 
.,lringency of Ruic 92 bis, Tl,e purpose of Rule 92 his ,.s to rcstricl !he admissib,lil)' 
ot lhi, very special 1ype Mhoarsay to ,hal "h;ch falls within ,1, terms. By analogy. 
Ruic 92 bL, ,s the lex spec,afo which lako.s the adm,ss,bility of written statements of 
prosp,<ctive witnesses and transcript, of c1•iJcnce out of 1hc srnpc <1f the lex 
genera/ts of Rule g9 (C), although 11,c general proposiiion, uhiclJ an: implidl i,, 

Rule 89 (CJ - that evidence is admissible onl)' if;, ES relevant and that 11 i, relevant 
onl)' ifit has proba,ivc value - remain applkable !o Role 92 bl, But Ruic 92 /,is ha, 
no dfec, upon hearsay material which was not prepared for !he purpm,::s of legal 
p,u.xedin£• " 

5. Rule 92 his (A) provides that "'fa) Trial Chamber may admit, in "hole or in part, the 
evidence of a witness m the fonn of a writte11 stalemenl rn lieu of oral testimony which goes 
to pruof of a matter other than the acts and conduct of the accu.sed as charged in the 
indictment"". Ruk 92 his (BJ sets forth technical fonnahllcs that must be comphed with 111 
order for the .statement to he admissible. Finally, the statement must meet the criieria of Rule 
89 (CJ, namely that the evidence be relevant and have probative value The wi!ness 
statements sought to be tendered by the Defence are inadmissible under Rule 92 bis because 
they go directly to the acts and conduct of the Accused and do nol me~\ the fonnal 
requirements of the Rule. 

6. Notwithstanding Rule 92 bis, the Chamber has, during the course of chis trial. u.sed its 
inherent discretion to allow the tendering of documents {including witness scatements) in two 
ways. The Chamber has allowed documents to he admitted into evidence for the pU!p()se of 
impeaching the credibility of a witness on cross-examination. In l!us instance, the document is 
presented to the witnes,;, and the witness is asked to explain any discrepancies between 1hc 
statement and his or her testimony before the Chamber. The admitted document may then be 
specifically relied upon in the Chamber's assessment of the witness' credibility and in its 
ultimate determination of the case. 

''T 18January2007p.67_ 
'° Gaile, Decis,on on ln1erlocutory ;\ppeal Coocerning Ruk 92 /,;, (Cj (AC). 7 June <002, para }I See alw 
Bagoso,~ ~, al,. Decision on AdmLSsioo ot Slatemcnt of Kabilig1 W11otss UoJor Ruic 80 (C) (TC). 14 February 
2007, para 4; Bagasora et al., Dec,sioo an AdmL,sioo of Srnremcm.s hy D<"Cc,s,d Witnesses (TC), 19 January 
2005, p.ua. I S; Bago.rnra el al., Dcci,io11 on Defence Mc,tion for Admission of Statement of Wime» LG- I IIJ-0) 
Under Rule 92 bi, (TC), l l [)eccmber 2006, para. J; Ma,himu,ia, necisio11 on 1he Pro,ccu<ioo Mot,oo for 
Admi,sion of Witness ~Iatcments (Rules~~ (C) and 92 b,s) (IC). 20 May 2004. par;, 23-28; _,\'y,mmast<hulw el 

al, Decision on the Prosecutor's Mol!Orl 10 Remove From Her Wilness LLst five Deceased Witnesses and to 
Admit Into Evidence the Witness SL1temenls off our of Said W,tncss,,s (TC), 22 Januar:, 2001, para. 20 
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.3~~c 
7. The Chamber has also admitted documents, including witn~,s statements. into 
evidence for limited purpo.se of providing context for a witness' testimony. 11 llerc, the 
document or witness statement - often originating from a different witness - is sho"n or read 
to !he witness for his or her response !o the contents contained therein. The document may be 
admitted as an exhibit and may become part of the record, but it v,ill only be used to a"sist the 
Chamber in understanding the testimony of the wltness on the stand. 

8. In the present case, the Nsengiyum,a Ddence has attempted to impeach the Ustimony 
ofwitne,,,,es who appeared before the Chamber by putung their inconsistent statements to the 
Accused for comment as part of his examination-in-chief. ll In some inslances, the statement, 
placed before the Accused arc from \\•ilnesses wh(> did not appear before the Chamber. !n 
both circumstance~, the approach used by the Defence wa; improper: documents of lhis kind 
mual be tendered in connection with the testimony of the witness whose evidence is sought to 
be discredited, either during his or her original testimony or following 11:call. Thu.s, tbe proper 
course of action here woulJ have been for the Defence, upon discovery of the statements, lo 
have moved to recall the witnesses who gave statement" in order lo examine them on any 
inconsistencies between their prior testimony and their written statements, or in the case of a 
witness who has not yet testified before the Tribunal. to have moved for variance of the 
Defence witness list to enable the witness to testify. 

(ii) lmpca,·hmenl of Pros,·cutiun Wimes., DO 

9. Twdve of the documents. Document Nos. 26. 32, :l4, 35. anJ J7-44. are sought to be 
tendered tor the purpose \lf impeaching Prnsecution Witness DO." ln response to objections 
by the Prosecution, the Nscngiyumva Defence orally mo~cd to recall Witness DO on 15 
January 2007, in order to pul the documents d111:c1ly lO him." However, the motion came too 
la!e, as the evidenlinry phase of the trial haJ been completed with the exception of three 
remaining witnesies to be heard hy video-link. The [)d't,nce h,1d the possibility of making the 
motion earlier, im,nediately upon discovering or receiving the documents, and failed to do so. 

10. The Defonce acknowledged receiving Document Nos. 37-38 and 42-44, "llltcmcnh by 
Witness DO which alleged?"' contradict hi.~ prior testimony, shortly heforc the Accused took 
the stand in October 2006. 1 !lowcvcr, the Defence Jid nol recall the witness to question him 
about any inconsistencies. Consequently, these documents cannot be admitted into evidence. 

! L Document No. 32, a letter to Rwandan authorities from an individual who did not 
testif)· in this case, and Document Nos. 34 and 35. pro ;11stilia statements to Rwandan 

" E g, T 23 March 2006 p. J2 ('"Unless )'Ou wao! 10 introduce thos cvcdcncc for th~ very limited purpose of 
gMng contcxl to your <ross--<xamination, an<l \\e can then carry on and cnmplete this eviclcn,e"), 
"T. 29 November 2006 p. 53 (Mr Ogcuo· "the purpose, as you'll sec in !he e,planatLon,s I hat I've given against 
each of those witnesses " to contradict ccr<oin Prosecution testimonies lhot ""'" tendered heforc 1hi, 
Chan1bet"); T. 29 November 2006 p. 57 (Mr. Ogelto: Tm using tl1< statements I<> discredit Prosecution 
witnesses"), T 15 Janua,y 2007 (Mr. Ogetto: "[Wlc arc clearly crying to impeach lhe lestunony of Witness 
JJO") See also T. 15 January 2007 pp 34•35. 
" T. 15 Janua,y 2007 pp. 14· 17; T. l 6 January 2007 pp. 17-24, T. 18 January 2007 pp 1, I J. I 7. The Ddcn,c 
iniliall) sought to odm11 Document No 3 for the same purpose but later withdrew its re~uc,t T. 16 Jmwary 2007 
r r 1.a 
'T 15Janual)·2007p.15. 
"T. 15 Januar,· 2007 p. 8, T. 18 Janua,y 2007 pp lJ.14, 16·17. See "l,o /!i,go,o,a el al., Dc'<ISion on the 
N,engiyum·a Motion to Add ~ix Wimosses to its Witncs, List (TC), 11 S,pt<mbcr 2006 (granting the 
Nseng1yumva Defence request to vary its witness list), 
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authorities by a different non-testifying witness, were acquired by the Defence through its 
own investigations at some point during the Dcfcnc~ c.isc. 1

~ Document Nos. 39 and 40 arc 
also pw ;us/ilia statements by non-tcstif:, ing witnesses that arc intcr1dcd to impeach Witness 
DO's testi1mmr- but the Defence provides nu infonnation on how and when these documents 
,vcre obtained.' In each of these cases, the Defence failed to recall Witness DO or lo call the 
wi1ncsscs who authored these statements. Accordingly. the Chamber docs not admit 
Document Nos. 32, 34. 35, 39. and 40 into evidcoce. 

12. Similar!}. Docllrncnt No. 41 is a pru justilia statement to Rwandan authorities hy 
Prosecution Witness OAB." The Defence did not demonstrate that it lacked the time lo recall 
either Witness DO or \Vitnc,~ Oi\B. Therefore, the request to admit Documenl No. 41 is 
denied. 

13. Document No 26 is a pro j"slilia slatemenl to the Rv,randan authorities, dakd 22 
December 1998. of a witness who did ool appear before tlic Chamb~r. The Defence asoITts 
that the statement contradicts Witness DO's testimony "ith regard !o the killing of a 

particular individual and his family.'" rhc Ile fence claims to have found the document 
tl1rough i1s ov,n investigRtion in the second half of 2006, bnt the Prosecution contends that the 
Defence may have kno"n about the document's existence as far back as October 2005 
through Prosecution disclos\lres at lhe time of Witness DO's recall. 20 Regardless of whether it 
was 2005 or 2006. the Chamber finds that the Defence sought neither to recall Witness DO 
nor lo call the witness who gave the pro Ja.,tilill statement. Consequently, Oocumcnl No. 26 
is not admitted. 

(iii) lmpcachmcnt of l'ruseculion Wilne.ises ABQ and OQ 

14. Document Nos. 2 and 4 are tendered by the Defonce for the purpose of impeaching the 
!cslimony of Prosecution Witnesses ABQ and OQ.2 1 The Defence submits that Documco1 No. 
2, the statement of \Vi!ne.ss EB-4, who was nol called by the Prosccucion, contradicts the 
testimony of these t"o witnesses regarding tl1c killing of !he Ga sake family." The Chamber 
observes that the Defence knew lhe ide11lily of Witness EB-4 in November 2005. when Ilic 
Prosecution used the statement of Witness J•:B-4 during the cross-examination of Defence 
Witness NR-1.21 In spite of this knowledge, the Defonce did 110! seek to n:call Witnesses 
i\BQ or OQ or to call \Vjtness EB-4 as a Defence witness. Accordingly, th~ Chamber docs 
not admit Document No. 2 

15. The Defonce also argl!es that Document No. 4 contradicts testimony given by 
Witnesses ABQ and OQ.24 The document contains assertions by \.Vitncss HL. who was a 
potcnlial witness for the Prosecution, thal !here was no commando training of militia and 
soldiers at Bigogwe training centre. I he Defence argue~ that !he Prosecution breached its 

" T 16 January 2007 pp. 21-24. S,•e aim T. I 8 Jaouary 2007 pp I 0-12. 
"T 1gJanuary2007pp 14-15. 
" T. 18 Januar)' 2007 p. 15. 
"T 16 Jdlluary 2007 pp. 17-20. I. 18 January 2007 pp 9-IO. Tl,e Nsengiyumva Defence also su~mits I hat I his 
documcn1 cootradkls 1he testimony of Pro,ecutLon Witness ZF. T. 16 Jauuary 2007 pp, 18-19: T. rn Januar; 
2007 p. 10. 
"'T. 16 January 2007 pp. t8, 21. 
"T. 18 Janua,y 2007 pp. 7.9 
" T. 16 January 2007 pp. 1-2; T. 18 January 2007 p. 7. 
"T. 16 January 2007 pp I. 4-6 The Proscrntiou did nol 1ender the document into evidence during its cro,s
examinat,on of Witness NR· 1. who testified on 23 and 24 November 2005. 
"T 16 January 2007 pp. 8-11: T. 18 January 2007 p. 8. 
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The Pro,eeuton. Bago,wa, Kab1/1,:,, Ntabakuzeand NsenJ,~•umva. Case 3:£";-U 
disclosure obligatioM by faihng to tlllll over this excu.lpatory piece of information, 
particularly in light of its request for the witness' unredactcd .llalcment in Julr 2006.2' The 
Prosecution contends that the information is not exculpatorv and leaves the issue to th.e 
Ch.ambt'r's discretion.1

'' The Chamber finds that the statemea't 1s exculpatory insofar a~ the 
!v,o paragraphs discussing the lack of militia trainmg. However, 1he subject of training a! 
Bigogwc was already discussed at length during the tcstimonv of other Defonce witnesses, 
thereby makmg the statement nf Witness HL doplicative. 17 Consequently, the Charnher 
declines to admit Document No. 4. 

(iv) Impeachment of Prosecutian Wilness XBH 

16. rhc Defence also sccJ..s to tender two documents to impcaich Prosecution Witness 
XB\-1.28 Document No. 11 is an excerpt from Andre Guichaoua· s expert report and provides 
an account of the murder of Martin Bucyana in l\utarc and certain events that took place 
amnnd !hat l!mc. The Defence direct~ the Chamber's attention to the ubscncc ofa reference to 
!he 1ranspnrt and subsequent killing of 33 1 utsis, a fact which Witness XBH testified to at 
length during his first appearance before (he Chamber from 3 tu 7 July 201)3 ,. The Cham her 
finds that this issue was extensively raised during the course of the witness· testimony and 
afforded the Ddencc ample oppnrtnnily to question him on the subject Moreover. the 
Prosecution filed the Guichaoua report with the R~gi~lry more than one year before Witness 
XBII was rcca!Jcd by the Nsengiyumva Defence, again affording the Defence another 
c,ccasion to address the issue "'ith the witness.•~ Consequently, the Chamber denies admission 
ofDocumcn\ No. 11. 

17. The other document which the Defence seeks to admit is an additional statement of 
\Vitncss XBI!, which was taken after he testified initially and after his recall." rhe Defence 
has not clarified when it received this statement or why it failed to recall the v,i!ncss again if 
there were significant inconsistencies with this additional statement. ') he foci that 
1':scngiyurnva gave comments on the stakment nf Witness XBH during his original tc.stimony 
docs not change this. In nrdcr I() impeach !he credibility of Witness XHII, the statement had 
to t,e inlrodnced 1hrough that witness.·'1 In the Chamber·s view. the Defence cannot now 
tender it thrnugh the Accused. 

(v) £,,;deuce h,tended ro CormhonJ/e Other Defence Tes1imony 

18. The Nscngiynniva Defonce see~s to lender Document No. 60, a written statement 
dated 19 May 2002 by a Ntabakuze Defence Wilnoss, as corroborali,·e cvidcnec of 
infonnation provided by other Defence "itncsses." The Defence c\1uld not remember 

"'I, 16January2007 p. 8 
"T, 16 lanU,11)" 2007 p, 'I. 
"T. 16 January 2007 p. JO (Mr. Ogerto: "Jr, lrue, Mr. Vrcsidenl. that we ha,•e called m,mcro•• tostomome, 
fron, Do fence wttnes;es on ~,e i,sue oftrommg of militia at !Jigogwe camp Bur when you have a Pro,secU!ion 
witness who suppon, what lhc Defence has said, then we rnusl really look al what this l'msccmwn wl(nes, " 
saying"). The Chamber disagrees wi1h the Defence asscrtmn that this informat<on is particul•fiy important 
becal.15e 11,e witness was a potential Prosecution witness. 
"T. 15 January 2007 pp. 17-18, 27 These are Document No, 11 and a siatcmenl b; Prosecution Wirness X[!]I, 
which was not included on the Nscngiyumva list but wh<Ch it orally sough! to admit. 
"T.lllanuary2007p 18. 
"T. I) January2007 pp. 18·19. 
" r. I '.I January 2007 pp. 29· 30. See al,o r. I 8 Jnnua') 2007 p l 9. 
"T 15Jonuary2007pp.27•28 
" r. I 5 lanuory 2007 pp. 2 J ·22 
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Ti,e Pm,ecato,-, JJag(}.'lora, Kab1/igl Ntabal.uze and N,·engivam,a, Case No JCTR.98•4/-T ~"'s whciher ii recc1Yed a copy of the statemenT before or after the witness' testimony but argues 
that the timing of the disclosure i.s irrelevant bccaosc the document provides corrobornting 
evidence. The Chamber disagrees. The doc1unent. if disclosed prior !o the Ntabakuzc wirness' 
testimony, should have been used at the time he testified, a!tcmativdy. ifnc,t disclosed until a 
later date, the Defence should have sought to recall the witness to obtain this allegedly 
corroborating Jcstimony. For lhesc reasons, tl1e Chamber declines (o admit Document No. 60. 

19. In addition, the Defence asks the Chamber to admit Document No. 5. con>istini of a 
statement from a potential Prosecution witness, which has exculpatory information.' The 
statement was disclosed to the Defence in redacted fom1 no later than 2000 (omitting the 
identifying infonnalion of the witness) and was disclosed in unredacted form several days 
before the Accused took the stand in October 2006. The Chamber finds that the Defence 
should have made an attempt to call the witness on behalf of the Defence and cannot now 
introduce 1hc docun1en1 through the Accused. The request to admit !Joc·urncnt No . .5 is 
therefore denied. 

20. The Defence also asks the Chamber to admit Document N(1. 65, a Prosecution 
submission (with annexes) befo1ce the Appeals Chamber in the Medi" case.1

' The Defence 
argues tha! the doct1rnem should be admitted becau5e i! corrolmrnte.s tl1e Accused"s testimony 
about Ngezc bribing or intimidating wi1nesscs in order to secure the incrimicrntion of 1hc 
Accused.Jo The Cha1nber nutes that it is highly unu.scial to tender legal submissions as 
exhibits, parhcularly as they relate to facts in a diffcrem ease. While some of the witnesses 
may be the same in both cases, the infom1ation contained in the Prosecution submissions in 
the case again.st Ngezc are no! relevam Ma1rne. with the exception of orre allegation, they 
deal with factual allegatiom specific to Ngcze. Moreover, the Chamber note; tha! a ,witten 
statement by Nseng1yumva concerning Nge,:e's alleged actions is already in evidence in this 
ca.se." The request tu admit Document No. 65 i, therefore denied 

FOR THE ABOVE REASO:"iS, THE CHAMBER 

DENIES the Defence motion in its entirety. 

Arusha, 26 February 2007 

Erik Mose 
Presiding Judge 

Jai Ram Reddy 

ff· Judge 

[Seal of the Tribunal] 

• "T 15 January 2007 pp. 35-37; T. 18 January 2007 pp. &·9. _ 
11 T. 16 Ja,iuary 2007 p. !4-17, T IS Jon,iory 21)f)7 r I}, [)ocuJllenl No 65 i, entitled '·Pros,-cutor's Addiuoual 
Submi,,,ons in Response to 'Appelldn! Hasson Ngoze', Orgent Motion for L<ove to Present Additional 
["d<t>cC (R"lc l 15) of Witness EB"', filed on 7 July JOOS. iu tk case ofNyeze, l'rase,~lor, 
'' T. ]6 January 2007 Pfl- I l· !6; 'f_ 18 Jam/Jr)· 2007 p I 7. 
"The documcn,, enlitled "Nscngiyum.a Ca:;o: A High Le,·el Conspiracy: Fabrication of Testimonies Agaonsl 
Mc"' and dalcd 7 Oclober 2006. """' adminod as De knee b.hibi! D NS 225 on I I October 2006. 
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