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HIE l~T~'.R.",A TIONAL CRIMINAL TRIBUNAi. FOR RWANDA ("Tribunal"), 

SITTl"IG as Trial Charnber Ill, composed of Judges !nCs M<'inica V,'cmbe1g de Roca. 

Presiding. Khalida Rae hid Khan, and Lee (jacuiga Muthoga (the «ciiambcr''). 

BEING SEIZED of Protais Zigirany,raLo's "'Motion for Disclosure under Rule 66(B) 

R Y'.P. ••• tiled on I Nov\:mkr 2006 (the "Motion"). 

CONSIDERING the 

'"Prosecutor's Response to ProtalS bgiranyirazo·s ·.\1ouon !or Disclosure under 
Ruic 66 (BJ R.P P. ''", filed on 6 November 2006 (the ""Prosecutwn Response"): 

"Reply w l'rosecutor·s Response to Protais Z1girany1ra£0', lvfotion for Disclosure 
under Ruic (,6 (BJ R.P.P."". filed on 7 Novemher 20(1{, (the "l)cl'cncc Reply"); am! 

'"Prosecutor's Rc;oinder to the Defence Motion for Disclosure under Rlllc 66 (Bl 
of the Rules of Procedure and Evidence'", filed on 9 'No\'cmbcr 2006 llhc 
·'Prosccul\on Rejoinder"), 

HF.REH\" 01<:CJDES the Motton. 

11'"TR00UCTIOK 

I. By its ),,lotion. 1he Defonce rcyucsts, rursuan! 10 Rule 66 (B), that the Ch.;mber 
order the Prnsccmion lo allow the Defence to 1nspec1 lhc following materials: 

(i) otatcments made hy Defence witne>scs I<> any person whatsoc,·c, 
which are in the possession of1he Prns~cuuon. 

(ii) documents relative to the munigration statlls <>I- any J)c!encc witness 
which arc in the po.ssession of the Prosecution, 

(ilL) Gacaca matcnal about Defence wilncsses in the possess.on ot the 
Prosccu1Lon; and 

(iv) other impeachment material in the pos:;ession of the Prosecnuon. 

2. TI1c Dcfrncc request is based. m part, on a recent Apf"als Cilamhcr rulmg 
clarifying the nature of disdosure under Rule 66 (BJ. wh,ch 1he Defence 
charncteri1,cs as requiring disclosorc upon request of ''well ,dcnltticd matenal.s in 
the hands of the P,nsecutor [tha! arc) useful In the preraration oft he Defence". 

' l'nm·c"wr, H"K"'u,a ct a/, Case 1'o, J(' IR-n---l 1-AR"l. [lcco<Lon °" It.tc~locul<>r) ,Ip peal ~el""''g (O 
IJisdo,urc under Rule 66(\l) of lhe I nbunal's Rules -01 l'roccdure and l".v,d,11ce \A( ·1. 2.< Seplembe, 2006 
I th,· "8,ii"w" -~ppcal, (1,an,h,r Dec,s,o,,"I. 



DISCUSSION 

fospc,wm ,mdcr Rule 66 (RJ 

J. Rule 66 (B) provides for the irrspection of "hooks. donunenls, photograph!., and 
rnngible objects" which are, (,) 1n the custody m control ol"!hc Prusccu11on; and (LI} 
"material to the preparation of the defence case; or (1i1) "intended for use by rh~ 

Proscculion as e,·idence al tnal".' 

4_ The Appeals Chamber interpreted this pro\'ision ia the context ofa Defence request 
in the maltcr of the Pmsrcutor .- fJaxosora el al. to inspect documcn1s related to 
Defence ",tnesscs that !he Prosec\ltion had obtained from national immigration 
authorities. Applying the plain language of Rule 66 (B), !l1e Appeals Chamber 
identified (wo categories of imnugrntion documents subject lo inspc-ction: (i) those 
that the Prosecution intends to use as evidence at trial: and (n) those that arc 
"material to the, preparation of \he Defence". The Appeals Chamber rernittc<l to 1hc 
Trial Chamber 1he dcterminaU(lII of the precise scope of !he ~atcgory of dm·uments 
makrial 10 the preparation of the Defence The Arpcals Chamhcr describcJ 

makriality "" follows: 

in accord ",th 1hc plain meaning of Rule 66(H) of the Rules, the test for ma<crialuy , , 15 
the relc;ancc of the documents to the prcparauon of the defence case. Prcpara'10'1 is ,1 
broad cone,,pt and d<>e.s not neccssamly requtrc that the rna1crial itself coumcr the 
Pro,crnt,011 e,·idence. lndceJ, for the AppcllanlS, 1he imm,[!Jatrnn d<lrnrncm, are matCL"Lal 
w the prcparatLon of the,r dcfoncc because these documcrns may ur1p10,c 1bc11 
asscssmem of the potenual cred,b1h1; or 1hc1r wnncsse, before makmg a final sclecuon 
of v,hon, t<> call ,n thc,r defence. lhc Appeals Cbomhcr canno\ exclude that this i, an 
apprnpnalc basis for authonZLng the !ll;pec11on of d,>etL111en1, ,f 1he rcqws.le <IW\\'Jng r,, 
made h) the defence. There arc few lask.s mote relevant lo the prcpora\1011 of1he defence 
ca,c ll1an .,clec1,ng w,ine<scs 1 he fnal CJ,amhtT ,s !be nppropno1t' .iu,honl_, l<> ""'kc this 
cdsc-spcc1ric assessment ,n the lits1 ,n<tance w,der the •rPmrnate slan<l~rd' 

5 The Appeals Chamber was carefol to note Iha! iLs "plain reading of Ruic 66 (Bl" <l,J 
"nol ctcate a broad aflirmativc obligation on Ille Prosecution to disclose any and all 
documents which may be rclc,an! to its cross-examination .. Rule 66 (BJ is only 
triggered by a sufficiently spec,fic request hy the defence".' In that case. the 
Appeals Chamber stated that •·tmm,gralion-relatcd material. adm,nG<lly in the 
possession of the Proseculion" was suffic1entl y spec1lic. 1 

r,. The Appeals Chamber left the timing of inspection 10th~ discrdion of the Trial 
Chamber, but noted that where the requested materials arc 111tcndcd to assist the 
defence in selecting its wilrresscs. disdosure al the time of cross-examination would 
not be sufficient.• 

' Rule 1,6 {fl) of the Rules <>f Procedure and L\·1dcnce 
'B"g,,,n,a ,\ppcals Ch,ml>er lleciston, P""· 9 
'id, p,,.a 10 
, Id 

''/d,p,ra,\l 
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Do, "mc111s ,mended Jor "se l<S e1·,Je11ce 01 mo/ 

·1 ,e f'roseculion con\cnds that it h~s yet to dctem,inc what c.lncurne1Hs, ii any. LI 

1 tends w cnrer as exhiblts, and, more generally, lha! n will not m~kc a 
< ;temiination as to wllich inaterial, will be used fnr cross--,,amination until af1cr 
1,c e>.amination in-dHcf. The Defence ,ubn-.its !ha! accer·ing the Prosecution·s 
, rgumcn1 would '""ard the Prosecution for not hcing as fo1,l)coming as they were· 
, , /Jogoso,o er al "lonethelcss. as noted hy the TriJ! Cham_!>cr on the r_em,.ne,1 
, ,x,s,on ,n Bar;asora e/ al_ the "Chamber rn not m a p(,sillon !u meanmgtull)
ev1e\\ which d~icumcms the Prosecution intends to use as e•.hibirs'", and thus, must 
cccpl 1be Prosecution's submission (hat none of the r:questeJ documenls JS 

cspons,-e to that category.' fo do1crminc otherwise ,1ou!d be to ,mposc JUSl the 
'broa,L affirmative obligation on the Pro,;ecution to disclos,: any at1d ~IJ do~utnen1' 
shich mav be relevant !o ,ts crnss-cxamrnation'· lh~1 tile Appeals Clrn1nhcr 
·cjec!cd' · 

r •,, umN//s ,hm a,-e malenal w the preparauon oft he De(en,--

S l h,· Chamber must also detemrine whether any of the documents rcqucs!~d JS 

"material to 1l1e preparation of the defence". llie first, .sccc 1d, and !bird categories 
of documents for wh1ch !he Defence requests inspection nan10ly (i) '"statemenls 
made by Defonce witnesses to any person wbatsoevcr which are in !l,e possession 
of the Proscwtor''. (ii) "documents relative to the im·~1gration status of any 
DdCncc witn~ss". and {iii) Gar om matcnals about DelCnce witnesses" aic 
suftic,en!ly spcnfic. Indeed, the Prost!Catian ac~nowle,Jges that !he lirs! !WO 
ca1cgorics are ·'qunc specific" and Iha! ,1 has in its poss··ssion rnaicnills that fall 
under all three cntegones. As nowd hy the .\ppcals Chamber. immigration 
documents related to Defonce wnnesscs ate matcnal t,· the prerarauon of the 
defence because they may assist the Accused in making a find) selt'(:lion of whom 
10 call in his defence' The same rcasonmg appl,cs to prw· statements ofidennficd 
Ud'ence witnesses aod to G/Jcaca ,natcrial ahout Defence _.,;incssca. 

'l The Defonce also requests inspection uf "other impeach nent material". As ,10tcd 
above. the P1osecu110n assens !hat it will not be ilL a pasiuon to idem,fy 
Llllf"':ichment material until the close of the cxa1nina1i,1<:-i11-di1cf of the relevant 
Defence witnesses The Defonce suggests thal the Prnseclllion, by rnmaining silcn(, 
seeks to avoid ,rs disclosure obhgations The Chamber need not address these 
argumems at this umc, as th~ request !o inspect •·other imreachrnent matcnal"" not 
sufficiemly srcc,fi,·, and. therefore, mus! be rejec1cJ. s,: as t<J avoid creating the 
broad disclosure obligmion reje<:(ed by lhe Appeals Chan· ·ier 

l ) The f'rosccutton adnuts that it has in \ls possessim, statements, i1nnii~,rat,on 

docwnems, and Gacaw records relevant to Defence wi~·esses but argue:; that they 

? o«'cwor v //o,:owr, et o/, \asc :-Oo TCTR-%-41-'l. llms,on on K,bi .g, Monon foe lnspect,c,n of 
\ln nment< under Rule 66(B) ( fC), 6 Dscembcr2006. p.tra 'I (tbc· '/Jago« "Rem,t Dcm,on .. \. 
' 8 ·go.wr" Aprcob Chamber [kcL"°"· porn. l U 
· /, para 9 
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are materials that the Defonce is or sboulc.l he a\<are of. an<.l 1hus disclosure al 1hc 
time of cross-examination will no! pr~Judice lhe Defence. The Appeals Chamber 
rejected the related argument tbat lhe Defence was capable Df _undertaking its _ow,1 
in\"cstigations for sucb materials relevant to its witnesses. lind•ng that tbc Dckncc 
is not rcquire<.l "to make independent efforts to obtain ma1eria! prior 10 rcceivmg 
requested disc]osllre under 1bu Rules A rC4uest under Rule 66 {B) is one of the· 
methods aYailable to the Defence for carrying out in,·esllgations'". '

0 

11. 111e Prosecution also asserts that the Defence mu,;t sbow "that (he Prosecucor 
,menJs lo use the material for cro\s-cxammation and or to i111pcach the defence 
w1lnesse.S'. Nenher logic nor a plam reading of Ruic 66 (B) suppor1s the 
Prosccution·s position. The Defonce cannot be expected to show what the 
Prosccu110n intends to mtroducc as evidence at trial, especially wh~rc the 
Pro.secul1on claims it will not know i1s own intentions m th,, regard until after the 
close of the cxamjnatton --in-chief of the Defence witnessco. Moreover, Rule 66 (B) 
makes no mention of eilhcr '·cross-e~amination'" or •'impeachment" It rcfe1s to 
certain nmlcrials that I.he Prosecution intends to use as e, idcncc at tr,al 01 that are 
"matcri.i] to the preparation of the Defence". 

12 The f'roscrntion conlends thai the Defence has already selected its witnesses 
pursuant to Rule 73 1er, and that, therefore. inspec1Lo11 Df the requested materials 
will no1 be of assiotance !o rhe IJclem:e m tha! regard. As nolo:d by the Llcknce. the 
final decision to call a witness is made subsequent to disclosure of the Rule 73 /er 
w,tness list. Indeed, in Bi,g,,,·ora er al., iho Defence had already conuncnccd 
presenting tts case when they rendered their regue.st for ,nspec!Lon wh,ch led to the 
1/agosor" Appeals Chamber Decision. Furthein10,c. the Paoscrution :;ubm1ls tha! if 
the Defence were allowed to use Rule 66 (B} to alter ils witness list l\ woukl 
prnent the Chamber from hearing all the relevant c,idcnce and ··pervcr! rhe course 
of justice". and would be "against the purpose of the estabh>htnent of the Trib.,nal" 
Tb,s argument must fail. Neither par!y is bound by ils initial wilness lis1; U,c Ruko 
authori7C the amendment of either party's w;tness list upon approval of (he 
Chambcr. 11 

l :1. Finally. the Prosecution suhmi ts that. ,Tallowed. the "wholesale" insp<"ctoon snu;;ht 
hy the Defence will impair the Prosecut,on's ability to conduct a meaningtul and 
cffccti\"c cross-exammation Such disclosure, 1hc Prosecution suggests. will upset 
!he balance bctv,•ecn the necd.s of the Prosecution lo crnss-cxamrne and test the 
credibility of Defence wimesses, as outlined in Ruic 90 (G)(l) and (ii), and \he right 
of the Defence under Rule 66 (Bl to rnspcct documents Iha( the Prosecu1ion intends 
to use as eviMnce at trial and that are material to the preparahon of the Detence. 
C<>ntr~•y to the Prosecution's ari,'llmcnls, lhc Defence is nol requcating a blanket 
mspccllon. Rather the request is limited to well-defined categories of documents. as 

0 B.,go.""" Appeal> Chamber Dec"oon. par,. 11 
' · R11lc 7) b111 l:,) (amendment ,,f Yrnsect1ll'm ·, wLtncss IL<t); Ruic '_, w'(L) fam"H1ment oflkfrn,·, ·, 

"""''~ list) 



the Prosecution nsclf admits in its sub1mss1ons."' MoreoYer. Rule 90 (G)( 1) and (ii) 
merely define the proper scGpe of cross-examuiation. the sub rules do not lim,1 
d,sclosLrrc or inspechon or documems to be used for cross-examiirn!,on. and do !h1( 
imbue either party ¼ilh any rights !o be balanced against positive disclosure 
obligations. Thi:; Decision docs not preven( the Prosecution fiom usillg st1ch 
documents for j ,,st that pw-posc. 

14. To enable the Defonce to have a reasonable opportumty tn review the document:,. 
the mspcction must he pemuucd immediately. 

fOK THt: FORt;GQING REASONS, THE CHAMHER 

<;RA ',TS the Motion in pan; 

ORDERS !ho Pro.sccution !o pcrmn !l,c Defence 10 ,mmc"diatcly inspect the following 
calcgones of documents· 

(1) statements made hy Dd"cncc witnesses to any person whatsoc,·cr 
which are in the possession o! the Prosecution: 

(it) documents rclat1ve to the immigration status of any Defence witness 
which arc in the possession of the Pwseculion; and 

(iii) G<1n1rn material about Defonce wimesses in the possession of the 
l'rosccul.J.on; 

Dl:KIES the Motion in all other respects. 

Arnsha, 2 February 2007, done in English. 

. . . ;;;; 0 t\/J -, 
Ines Monica We,nberg e Roca/---l~iolida Rach1d Khan 

Presiding Judge Judge 
-~-~ "- :._J .. :•, ,--------

' Prn.,e,·utwn Response, P•'-- 9 (ackno~ ledgmg thal the D<fc"icc· request, '" msp,ct ,1atc111enls of l)clc'!>Cc 
~ Hm·s,,·, and ,mmtl'ron,m-relatc-<l do,;amcm, ,re "ciuue >r<<c,ljc'"), 
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