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The Prasecutor v, Bogesora, Kabiligi, Wrebekuze ond Msengivamve, Case Yo, JOTR-95-41.T

THE IN FRNATIONAL CRIMINAL TRIBUNAL FOR RWADA 32#”

SITTINC 25 Trial Chamber 1, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, &1 d Judge Scrgei Alekseevich Egoroy;

BEING SEIZED OF the “Requéte de la Défense de Bagosora visant ia certification de
P'appel” « f the Decision on Defence Motion for Admission of Statenent of Witness LG-1/U-
03 Unde: Rule 92 bis, [iled on 14 Decemnber 2006™;

HEREPR ' DECIDES the request.

INTROE'UCTION

1. T1e Bagosora Defence requests leave 1o appezi the Chamb: s written decision of 11
Decembe r 2006, which deciined to admit the statement of Witness LG-1/J-03 under Rule 92
his.! The witness was scheduled to testify before the Iribunal ir the summer of 2005 but
ultimatel « did not due 1© scheduling difliculties. Afer becoming 1 thereafier, he provided a
writlen s atement 10 the Nsengiyumva Defence. The witness died on 10 February 2006, The
Chambe: denied admission of four parapraphs of the witness statement because they
concerne 3 the acts and conduct of the Accused, which is not ade:issible wnder Rule 92 bis

(A)?

2, [ 1 its request for cenification, the Bagosora Defence argues that denying admission of
the state nent of Witness LG-1/U-03 in its entirety deprives the Defense nf its right to
respond 0 evidence presented through Prosecution Witnesses DA HN, and ZF.? Of the four
excludec paragraphs, two paragraphs contain only references o tr 2 Rwandan Armed Forces
and lhe transmission center and do not specificaily men.ion either Bagosora or
Nsengiy imva.* The remaining two paragraphs do not describe actnal conduct of the Accused
and mer 1y explain that the witness was aware of all incoming and owtgoing communications
and Lhat if either Accused had sent a message or made a telr:phone communication as alleged
by the P osecution, the witness would have known about it.?

DELIH] RATIONS

3. i ‘epification may be granted undei Rule 73 (B) of the Rules of Procedure and
Evidenc : when a decision “involves an issue that would significantly affect the fair and
expediti »us conduct of the procesdings or the outcome of the trial, and for which, in the
opinion of the Tnal Chamber, an immediate resolution by 1tz Appeals Chamber may
material v advanee the proceedings™.

4. "he Appeals Chamber has previously held that the Trial Chamber, as trier of fact,
bears th : primary responsibility for admission of evidence and the.t certification must be “the

' Bagoso. 2 er af,, Decision on Defence Motion {or Admission of Slatcment of Wimass LG-1/U03 Under Rule
92 biz (T 7} 11 Decemiber 2006. The Chamtber admitted paragraphs 1 o 19 ard 24 to 25 but found paragraphs
2010 23 1 1 be inedmissible.

2 Decisia |, pares. 1, 9. Rule 32 bis (A) provides: A Trial Chamber may admit, in whele or in part, the evidence
of a witn 55 in the form of a writen smtement in liew of oral testimony whicl goes to praot of a marer other
than the ; :ts and conduct of the accussd as charged in the indictment,

* Hegues para. &

*Reques para. 29,
* Reques paras. 12, 15




The Proscontor v, Bayvrora, Kabdigi, Niabokuze and Nsengioumna, Case Mo, JCTR-84-47-F

22%/p

absolute :xception when deciding on the admissibility of cvidenc:”® According to Rute 92
&5 {A), i wilness slatement may be admitted in licu of oral testimony 3¢ long as the evidence
containe: in the statement does not po 10 “the acts and ¢onduct of the accused as charged in
the indic ment”. The Chamber applied this rule to the statement ¢ f Witness LG-1/)-03 and
found th: t four paragraphs concern the acts and conduct of the Accused and are consequently
Inadmiss ble. Given the siraightforward application of Rule 92 Ais (A}, the Chamber does not
believe t at a dectsion by the Appeals Chamber would allect the fair and expeditious conduct
of the prr ceedings or the outcome of trial.

A. The parties completed the presentation of evidence on 12 December 2006, with the
cxceptior . of three French Officers who testificd from 15 to 18 Jar sary 2007 Otherwise, the
parties bwve closed their respective cases. Only final briefs and closing argpuments remain.
Thus, ce: tification would not materially advance the proceedings.

FOR Tt E ABOVE REASONS, THE CHAMBER

DENIE? the request for cermification,

Arusha, 4 January 2007

ik e Lhaii
Erk Mese Jai Ram Reddy Serpei Alekseevich Egoroy

Presiding Judge /h}ﬂ Judge Judge

[Seal of the Tribunal]

& Nyirame (phuke er al, Decision on Pavkine Myiramasuhuko's Appeal on the A missibility of Evidence (AC], 4
Cctaber 2 W04, para. 5. See alse Bagesora e ol , Decision on Bagosora Requsst for Certification Concerning
Admissio  of Prosecuton Exhibit P-417 (TC), 15 November 2006, para, 2,
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