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The Proseculor v. Bagoso,a, Kab1/igi, Nrahakuu and Nsengiyumm. Case No /CTR-98--t 1-T 

THE 11' TERNATIONAL CRIMINAL TRIBUNAL FOR RW J,NDA 

SITTI1' G as Trial Chamber I, composed of Judge Erik M0se, presiding, lll<lge Jai Ram 
Reddy,, nd Judge Sergei Alekseevich Egoro,·: 

BElNG SEIZED OF the "Motion for Admission of the Statemcff of Kab11ig1 W11ness under 
Rule 89 _C)", filed by the Kabiligi Defence on 13 December 2006; 

CONST >ERIXG the parties" submissions during the Sta!us Confe1t:nce on 19 January 2007; 

HEREl Y DECIDES !he motion. 

INTRO )UCTION 

\. 1 he Kabiligi Defence requests that the Chamber admit the statement of Witness LG­
I/U-03 nto evidence pursuant to Rule 89 (C) of the Rules of F ucedure and Evidence. It 
argues 11at the statement has the sufficien! indicia of rcliabili:y, being obtained by the 
Nsengiy imva Defence shortly before the witness died in early 2006, and that the statement is 
relevant rnd probative to tl1e defence of the Accu.sed. 1 

2. .' t the status conterence on 19 January 2007, the Chamber ·.sked the Kabiligi Defence 
if the st: 1emcm at issue goes to the acts or conduct of the Accuso,J.2 The Defonce answered 
that the ,tatement is relevant to the Defence case and that the CllHmbcr should be guided by 
Rule 89 (C) and not confined by the requirements of Rule 92 bi::.3 The Prosecution argued 
that the ~abiligi request must be guided by Rule 92 bis and that th,: sta!ement is inadmissible 
because Rule 92 bis prohibits vtritten evidence that goes to th,, acts and conduct of the 
accused.· 

DELIBI :RATIONS 

3. 1 he Chamber disagrees with the Kabihgi Defence argum,·nt that it has discretion to 
admit v itncss statements solely on the basis of Rule 89 (Ci and does not find the 
jurisprm ence cited in support of this argument persuasive. This Chamber has repeatedly held 
that the dmission of written statements is governed by Rule 92 bis 

·1 he detailed standards set ou1 in Rule 92 bas, combined II ith the general 
r quirement m Rule 90 (A) !ha! testimony be given oral·;, indicate that 
t slimonial statemcn!s can be admitted into evidence only throu£i, Rule 92 bis' 

4. F Jrther Tribunal jurisprudence affoms that Rule 89 (C; does not operate as an 
indepen, cnt means by which the Chamber may admil statements .Ila! are inadmissible under 
Rule 92 1is. The Appeals Chamber has specifically held that: 

' Motton, ,aras. 3-4, 26. 
'T.19Jarnary2007p 14. 
'T.19lmuory2007pp. 18-19. 
'T.19Jmuary2007p 19 
5 Bagmo,, el ul., Decision on Admis,ion of Staternenl< l>y Deceased Wimessas (TC), 19 January 2005, para. 
15; Bago• ,ra et al., Decision on Defence Motion for Admirnon of Slatemer, of Witness LG-l,U-03 Under 
Rule 92 h , (TC), 11 December 2006, para, 3. 
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, pmy c~nnol be permil!c,;\ 1Q 1cndcr a w111tm st;ncmml giwn ~)' a prospc,;tivc 
1 itness to an uwestigator of the OTP under Rule 89 (C) in o ·jcr lo avoid the 
, ,mgency of Rule 92 b,s The purpose of Rule 92 bis ; ; tn resmct the 
, lmissibility of this very special type of hearsay to lhat whic , falls within il> 
t rms By analogy, Rule 92 bis ts the le., ,pec,a/i.,· which takes · he admissibility 
< F written statements of prospective witnesses and tran,cripts o' evidence out of 
t ,e scope of the /e.t general!., of Rule 89 (C), although the general propositions 
, hich are impl,c,t in Rule 89 (C) - that ev,dence is admiss hie only if it ,s 
r ·levan! and 1ha1 ii is relevant only if i1 has probative value - remain applicable to 
t ule 92 bis But Rule 92 bi.< has no effect upon hcarsa; matcri ii which was not 
r ·cparcd for the purposes of legal proceedings.' 

5. 1 he Defence refors to two cases in support of !Is argurn :n! that the Chamber may 
apply R le 89 (C) instead of Rule 92 bis. First, it refers to an Appeals Chamber decision in 
the Kor/ic & Cerkez case.1 However, as recognized by the [,:fence, this decision was 
render« prior to the introduction of Rule 92 bis into the !CTR Rules in July 2002. Second, 
the Def< nee refers to the Rulaganda Appeals Chamber Judgemem of May 2003. However, 
the App als Chamber did not address the application of Rule 92 b,s therein as the dispute on 
appeal r, lated to other issues.8 

6. F ule 92 bis provides in relevant part that ''[a] Trial Cham(,:, may admit, in whole or 
in part. 1 1e evidence of a witness in the form of a wrinen stateme ,1 in lieu of oral testimony 
which g, ,cs to proof of a matter other than the acts and condllCt or the accused as charged in 
the indi< tment". In ad\lition, a statement must meet the criteria u Rule 89 (C), namely that 
the evid, nee be relevant and have probative value. 

7. I, October 2006, the Nsengiyumva and Bagosora Oefe.1cc teams jointly filed a 
motion imiiar to the one at issue, in which they sought to acnit admission of another 
statcmer l of Witness LG-1 /lJ-03. The Chamber found that the sta1':ment possessed sufficient 
ind1cia cf reliability to satisfy the requirements of Rule 92 bis and admitte,;\ most parts oft he 
statcme1 t. However, the Chamber excluded four paragraphs of the witness statement that 
concerm d the acts and conduct of the accused, as deemed inadr.· issible under Rule 92 b,s 
(A)! 

8. 1 he statement that the Kabiligi Defence submits for adr·,ission does not meet the 
requircn ems of Rule 92 bis and expressly goes to the acts and conduct of the Accused. In 
fact, alrr Jst every question posed to Witness LG- I/U-03 falls in tl- .s category. Consequently, 
the Chai \bet fltlds the statement inadmissible. 

' Gal,c. r ,cision on lnwr/ocutory App,al Con corn in;: Ruic 92 bfs (C) (AC), '. June 2002, para. J 1. S~• "l,v 
Muhiman, , Decision on ,he Prosecution Motion for Admission of Wilness Statements (Rules 89 (C) and 92 hiJ") 
(TC), 20 I lay 2004. para, 2)-28: Ny,rama,uh"ko et al .• Decision on <he Prow 1<0r's Mo!,on to Remo.e From 
Iler Wiln< ;s List Five Deceased Wime>se, and to Admit Into Evidence tho Wilncss Sl.alomenls of Four of Sard 
Witnesses (TC), 22 January 2003, para. 20. 
'Kord,c, Ce,kez, Decision on Appeal Regarding Stalement ofa Deceased Witness (AC), 21 July 2000, para. 
27 (cond, Jing that the statement lacked sufficient ind1cia of rcliab1lity to be adr· itted under Rule 89 (C)). 
' Rutagan, a, Judgement (AC). 26 May 2003, paras 262-279 (considering whelbcr the Appellant had established 
surncicnt nd,c,a ofreliabili1y under Rule 89 (C) (O have the statement admL11,,J al tnal). This is,ue is distincl 
from the c \Oat issue because lh<l adm,ss,on of witness statements must meel th< critena of both Rule 92 bis an<l 
Rule 89 (() See paras 4 and 6 of the present decision 
'B11g,,,o, • et Q/, DeciSJon on Defence Motion for Admission of Statement of ,Vitness LG-I/U-03 Uoder Rule 
92 b,;(fC I, 11 December 2006, paras. 5, 9, 
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FOR Tl "E ABOVE REASONS, THE CHAMBER 

DENIE'. the motiou. 

Arusha, 4 February 2007 

Erik Mose 
Presiding Judge 

Scrgd Alekseevich Egorov 
Judge 
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