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INTRODUCTION

1. On 18 May 2006, the Defence for Frangois-Xavier Nzuwonemeye filed a Motion
requesting the cooperation of the Kingdom of Belgium in facilitating the Defence to meet
and interview two potential Defence witnesses (the witnesses) about their role as United
Nations Assistance Mission for Rwanda (UNAMIR) soldiers in 1994.! The Chamber granted
the request on 7 June 2006.% The interviews were conducted on § and 9 November 2006.

2. On 20 December 2006, the Registry served on the Chamber, the Prosecution, the four
Defence teams and the Accused a bundle of documents relating to the interviews of the two
witnesses which it had earlier received from the Belgian authorities. Among other things, the
documents contained the detailed list of questions submitted by Nzuwonemeye's Defence
and the transcripts of the answers given by the witnesses during the interviews held in
Belgium.

3. On 11 January 2007, the Defence for Nzuwonemeye filed this Motion. On 23 January
2007, the Registry filed its submission pursuant to Rule 33(B) of the Rules.

SUBMISSIONS

4. The Defence submits that the improper disclosure of the confidential documents to
the other parties in these proceedings violates the right of the Accused to a fair trial,
compromises the integrity of the proceedings and violates the principle of equality of arms.
The Defence adds that this disclosure unveils its strategy and thereby denies it a fair chance
to present its case to the Trial Chamber.

5. The Defence therefore requests the Chamber to conduct an investigation into the
circumstances of the disclosure, to stay the proceedings pending the outcome of the
investigation, to order that all recipients of the said documents return them to the Registry
and undertake not to make any use of them at any stage of the proceedings. Finally, the
Defence also requests the Chamber to terminate the proceedings against the Accused and
order his immediate release because the prejudice caused to his case is irreparable and
amounts to an abuse of process.

6. In its submission, the Registry acknowledges that the said confidential documents
were disclosed to all the Parties and the Chamber, but adds that this disclosure was done
inadvertently because the Registry Officer in charge at the material time was misled by the
subject heading of the documents.” The Registry further expressed its deep regret at this
inadvertence and indicates that adequate and appropriate measures will be taken to avoid a
recurrence of this type of incident in future.

! «“Nzuwonemeye’s Motion for Request of Cooperation from the Government of Belgium Pursuant to Article 28
of the Statute™ filed on 18 May 2006,

* “Decision on Nzowonemeye's Motion Requesting Cooperation from the Government of Belgium Pursuant to
Article 28 of the Statute”, 7 June 2006.

3 “Registrar’s Submission under Rule 33(B) of the Rules on Nzuwonomeye’s Ex Parte and Confidential Motion
for Restitution of all Documents Disclosed by the Registry and Other Appropriate Relief” 23 Janwary 2007,
para. 6, where it is stated that the subject heading transmission from Belgium was “A Request for Cooperation
of the International Criminal Tribunal far Rwanda” or “Comnrission Rogatoire Emanating from the Office of

the Prosecutor”.
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DELIBERATIONS

i) Requests to Conduct an Investigation and fo Stay Proceedings

7. The Chamber is satisfied with the Registry’s explanation and believes that at no time
was there a deliberate attempt to violate the rights of the Accused or to interfere with the
preparation or presentation of the Defence case. Nonetheless, the Chamber urges the
Registry to be more prudent in the exercise of its functions so as to avoid such situations
from arising in the future. Having considered all the submissions, the Chamber deems it
unnecessary to order or conduct any further investigations. Consequently the Chamber sees
no reason to stay the proceedings.

ii) Requests to Collect all Printed and Electronic Copies of the Documents and to
Forbid their use in the Proceedings

8. The Chamber notes that the Registry has requested all recipients of the 20 December
2006 disclosure to return the documents to the Registry and to refrain from making any use
of them whatsoever.* This is consistent with one of the reliefs sought by the Defence. The
Chamber therefore orders all recipients of the documents disclosed by the Registry on 20
December 2006 containing interview questions and transcripts of answers given by the
witnesses, to return them to the Registry, to delete all such documents from their electronic
mail folders and not to make any use thereof without the prior approval of the Chamber.

iii) Requests to Terminate the Proceedings against Major Nzuwonemeye and to
Order his Immediate Release

9. The Chamber notes the jurisprudence of the ad hoc-Tribunals concerning the ‘abuse
of process’ doctrine.” In the Barayagwiza case, the Appeals Chamber confirmed that the
abuse of process doctrine may be relied on in different situations, including where pre-trial
impropriety or misconduct were such that proceeding with the trial would contravene the
court’s sense of justice.’ In deciding that issue, the Chamber must weigh the competing
interests of the fair and expeditious administration of justice against the existence of material
prejudice to the Accused.

10.  The Chamber agrees that the disclosure of the said documents could be prejudicial to
the Accused. However, the Chamber finds that in the instant case, no material prejudice has
in fact been demonstrated, particularly at this stage of the proceedings where the Prosecutor
has already closed its case and there is no indication that he intends to reopen it as a result of
information contained in the disclosed documents. Similarly, there is nothing to show that
any of the other Co-Accused is, at this stage, taking advantage of the discovery of the facts in
the documents to shift their case. In any case, such a course of action is prohibited by the
Chamber’s order contained in paragraph 8 above.

11.  The Chamber notes that the existence of potential prejudice is not enough to prevent
the Defence from properly conducting its case, or to deny the Accused a fair trial. In other

* Registrar’s Submission, supra, para. 7

* Prosecutor v. Baravagwiza, Case No, ICTR-97-19-AR72, Decision (AC), 3 November 1999 (Barayagwiza
Appeals Chamber Decision of 3 November 1999); Prosecutor v. Barayagwiza, Case No. ICTR-97-19-AR72,
Decision (Prosecutor’s Request for Review or Consideration) (AC), 31 March 2000; Frosecutor v.
Nyiramasuhuko, Case No. ICTR-97-21-T, Decision on Defence Motion for a Stay of Proceedings and Abuse of
Process, 20 February 2004 (TC); Prosecutor v. Dragan Nikolic, Case No. IT-94-2-PT, Decision on Defence
Motion Challenging the Exercise of Jurisdiction by the Tribunal, 9 October 2002; Prosecutor v. Dragan
Nikolic, Case No. IT-94-2-AR73, Decision on Intetlocutory Appeal Concerning Legality of Arrest, 5 Fune 2003
6 Barayagwiza Appeals Chamber Decision of 3 November 1999, par. 77
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words, the potential prejudice to the Accused does not offend the Court’s sense of justice so
as to warrant a discontinuation of the proceedings. In these circumstances, the Chamber
concludes that a termination of the proceedings against the Accused would be a
disproportionate and inappropriate remedy.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Defence Motion in part:

ORDERS all recipients of the confidential documents disclosed by the Registry on
20 December 2006 to return them to the Registry;

FURTHER ORDERS all recipients not to make electronic or hard copies of the said
documents and not to use them for any purpose in these proceedings without the prior

approval of the Chamber;

DENIES the Motion in all other respects,

| Arusha, 31 January 2007, done in English.

/%QM‘M PM)}?—' JBM%M?MQL &&Ju?mﬂ\

Read and Approved by Read and Approved by
Asoka de Silva Taghrid Hikmet Seon ki Park
Presiding Judge Judge Judge
(absent at the time of the (absent at the time of the (and on Behalf of Judges de |
signature) sighature) Silva and Hikmet J
|
[Seal of the Tribunal] |
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