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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genecide and Other Serious Violations of International Hwmpanitarian Law
Committed in the Temitory of Rwanda and Rwandan Chizens Respongible for Genocide and Other
Such Violalions Commitied in the Tertory of Neighbouring Siates, between 1 January and 31
December 1994 (Tribunal™} 1s seized of:

(D) the “Prosecutor’s Motion to Expunge from the Record the Late and Over-Sized
Eenly Brief Filed by the Appellant on 14 November 20067 filed on 16 November
2006 (“Prosscution Molon™);

(ity  the “Requéte de VAppelant aux fins de la recevabilité de la Réplique au Mémoire de
['Intimé"” Hled on 17 November 2006 ("Defence Motion'™) by the Defence for
Mikaeli Muhimana (“Detence” and “Appellant” respectively™:;!

2. The parties fled Lheir respective responses and the Prosecution thereafter filed a r-:plj.r;1

I. BACKGROUND

3 On 21 Iune 2008, the Pre-Appeal Judge dismissed a request from the Defence for extension
of time 10 file a Drief in Reply (“Reply™ and reminded it that its Reply shounld be fled within
fifteen days from the date of service of the French translation of the Respondent’s Brief? In his
decision of 11 Seplember 2006, the Pre-Appeal Judge direcied the Regisoy to inform the Appeals
Chamber when the French translation of the Respondent's Brief has been served on (he Defence.?
On 13 Oclober 2006, 1he Repisoy advised the Appeals Charober that Ihis document was served on
_ the Defence on 16 October 2006, and consequently, in its Scheduling Order of 14 November 2006
in Lhis case (“Scheduling Order™), the Appeals Chamber noted that the Defence had not fijed its
Reply and that the time for filing a Reply had Japsed. Also on this day, the Defence filed the Reply.

' See also the English wanslatioa of e Defence Motion “Appellast's Motion for Admissibility of the Bried in Reply to
tho Rezpoodent’s Brief™, filed on 28 November 20068,

2 "proscculor’s Response to *Requdie dz 'Appetany auz fins 2 Ta recevabilité de ia Réplique au Mémoire de {'Tntimad '™
filed an 21 Novomber 2006 (“Prosecution Responge™), “Appellant’s Reply ta the Prosecutos's Motion ta Expunge from
the: Bcoord the Late and Over-Si2ed Reply Brief Filed by the Appellant on 14 November 20067, filed oo 11 Decsinber
2006, “Prosaculor’s Reply 0 "Réplique de 1"Appelunt A la Reguate do Procureur anx fins de rerier di dossier o
Memupire =a ciplique cacessivement lang &t depose hore delai le 14 povembwe 2006 par 1"Appelant' ', fGled on 14
Dcl:um'l:l:r 2008,

' Decisioa on Appelant's Motion for Extension of Tﬂ'l'ﬂ.‘- i File a Bocf in Reply and Posipoosment of a Slalus
Conference, 2 Tune 2006 ("Deeislon af 21 June 2005, p '
* Demision on Appellant’s Molion to Note the Fatlure (o FJ.lB the BEespondeni’s Bnef within tbe Prescribed Time Limit.
11 Sepember 2006 (“Decision of 11 Scpecmber 2006, p. 3.

¥ Bee "Registrar's Submission under Rule 33(8) of the Rules on Decision on the Appellant’s Motion to Note Lhe Fellure
to File the Raspondent®s Brisf within the Préscnbed Time Lmlt of 11 Scptember 2006, 18 Ociober 2006, para, 2,

Cage o, ICTR-95-1B-A. 11 Januery 2007 -
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4. The Proscocution requests that the Reply be expunged fram the record dus o its lale filing
and also because it exceeds the limitation on lengih set'out in the Pracuce Direclon on the Length
of Briefs and Motions on Appeal.’ The Defence requesis that the Reply be admitted in the interests

of _111_--‘.1:1-:;:.']I
II. DISCUSSION

5. The Defence moves for reconsideration of the Scheduling Order® insofar as it noted that the
Appellant had not Aled & Reply and that the time for filing his Reply had lapsed.g The Prosecuticn
argiies that rthe Defence has failed o demonstrate either a clear error of reasoning or Lhat
reconsideration is necessary 10 prevent an injustice.’® The Appeals Chamber cbserves thet the
Scheduling Order merely look note of e fact that a Brief in Reply had not been filed and that the
tme for filing this bmef had lapsed. The Defence fails o show how the Appeals Chaber, in Liking
note of this fact, comynitted a clear emor of reasoning or how & reconsideration of what the Appeals

Chamber bad merely noted is nccessary to prevent an injustice.

6. The Defence refers 1o Rules 73(A), 107 and llﬁI{A} of the Rules of Procedure and Evidence
of the Trbunal {“Rules™), as well as the Appeals Chamber's Decisions of 21 Juns 2006 and 11
Seplember 2006, respectively, as the legal hasis for the Defence Molion. ! Pursuant io Rule 116(A)
of the Rules, lime Limils for flings may be extended where good cause is shown. The Apﬁenls
Chamber will therefors consider whether 1he Defence has demonsteated good canse ta justify the
late fling of the Reply within the meaning of this rule.

7. The Defance acknowiledgas that lhe Regisuy wanamitted the Respondent’s Brief by e-mail
on 16 October 2006." but avers that the Laad Counsel anly became aware of this ansmission on
30 Octobar 2006." Tt submils that the delay in receiving the Respondent's Brief resuleed from

L]

exceptional circumsteaces, which are ‘common knowledge” and “comparable to unforeseen
circumstances™.* These exceptional circwnsiances arose as a resalt of Lead Counsel's panticipation

in the general election in the Demaocratic Republic of Congo, which resulted in lum being elected as

% Proseculion Motion, paca, 1.

! Defenca Motion, par X3

* Defence Motion, para. 3,

? Detence Motion, para. ],

" Prosecution Response, para. 2.
" Defence Motom, paas. 15-19,
B Defenes Motion, para, 3.

¥ Delencs Moiion, para. 5.

W Defeqee Moton, para &,

Case Mo, JCTR-95-18-A 11 January 2007
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a member of parliament and assigned 1o the presideniial campai gn.!” He was thus away from his
chambers for the second half of October 2006, and unable Lo access his e-mail '*

8. It is recalled that when accepting an assigrinent as counsel in a case before the Tribunal, the
assigned counsel is vnder an obligation to give priority to the case and 1o ahserve lh.e.‘. time limirs as
prescribed in the Rules.'” Where counse! is unavailable due to other commitments, this cadnot
constitute good cause as envisnged jn Rule 116(A) of the Rules." In the present case, the Lead
Counsel’s parfcipation in an election does not excuss him from not respecting the prescribed Hme
limits.

o, Furthermoore, the Decision of 11 Saptember 2006 took note of the information from the
Registry that the French tanslation of the Respondent’s Brief would be served an the Defeace on
15 October 2006.'* Lead Counsel was therefore aware on 11 September 2006 of Lhe date on which
the French translation of the Respondent’s Brief wes expected 1o be served on the Defence and he,
at that stage, olight to have known when the presc¢ribed fme limit for the Aling of the Reply would
start (o run. He should (herefore have made the necessary arrangements with the Registry and his
Co-Counsel 10 accepl service of the Respondent’s Brief and ta file the Raply within the pressribed

time limit, if he was going w be “away fram his chambers in the second half of Ogtober.

10. The Defence takes issie with the manner in which the Respondent’s Brief had been gerved
and argues that important documents are normally served on Lead Coungel when be is in Arusha,
and when he is not in Arusha, they are sent to him by courier.?! Since the Respondent’s Brief was
served on kim on ) Oetober 2006 when he arrived in Arusha, the Defence was within the time
limit when it filed the Reply.” The Defence admission that the Respondent’s Brief was trgnsmitted
by e-mail on 16 Oclober 2006 and the fact that he ought to have been aware of the time when the
Respondent’s Brief was éxﬁéctnd to have been served vidates this argutnent.

11.  The Defence argues thal Co-Counse) had nat been served with the Respondent’s Brief and
hod be been served with this document be would have filed the Reply in compliance with the Hme

' Defence Motlan, para. 6.

** Defeace Mation, para. 5.

" Decision of 21 Tuas 2005, p. 3, xelerTing 0 Emmanuel Ndindabahizi v, The Proseouior, JCTR-DE-T1-A, Decizion ag
“Reguies wrgente aux finr de prorogation de délal pour e SApde du Mémoire en appel '™, 5§ Apetl 20005, p. 3; Ferdinoad
Nahimone el al v The Prorecutor, Case Mo, ICTR99-52 A, Decisipn on Clenfication of Time Limits and on
Appellant Barayspwiza's Exhemely Urgent Motion for Exiensicn of Time to Fila his Notice of Appeal and his
Appellant's Bricl, § September 2005 (" Barowagwize Decision™), p. 5.

Y Decision of 21 June 2006, referring to Berayagwiza Clecision, p. 5

'* Decislon of 11 Seprember 2006, p. 3.

M Defence Molion, moa 6.

4 Pafencs Motiom, pata 11,

® Defence Moton, paras. 7, 4.

Cuse No. ICTR-95-1R-A. 11 Jaauary 2007
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limmit.? The Defence has not shown 1hat it is normal Regisoy practice to serve documents on Co-
Counsel and Lhar the Regisomy had neglected to do 50, nor has if shown that Lead Counsel had
specifically reguested the Reglatry 10 serve the Respondent's Brief on Co-Counsel, end that bad the
Regiswy complied with this request, the Reply would have been (1led ta nme.

II. CONCLUSION

12.  For the aforementioncd redasons, the Appeels Chamber finds that the Defence has failed to
show good canse withio the ambit of Rule 116{A) of the Rules hat would warrant an extension of
ume for tke fling of the Reply or justify the late Aling of the Raﬁiy. Conseguently, the Appeals
Chamber will not considar \he Reply. This holding renders moot the Prosecution’s objeclion 1 the
length of the Reply.

FOR THE AFOREMENTIONED REASONS, the Appeals Chanther
GRANTS 1he Prosecuden Modon;
DISMISSES the Defence Molion in its entrety.

Done in English and French, the English text being authortarive,

Judge Fausto Pocar
Presiding
Dated this 11th day of January 2007,
al The Hague, The Netherlands.
 Defence Motion, para. 13,
5
Casc No, [CTR-53-1B-A. 11 Januarcy 2007
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