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l. Toe Appeals Chamber of the International Criminal Tribunal fo.r tlle Prosecution of Pen;ons 

Responsible for Genocide and Other Serious Violations of Intemationa.1 Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and OthBl" 

Such VioW.tlons comnnned in the Territory of Ne.igbbouring State,, between I January and 31 

December 1994 ("Tnbunal") is seized of; 

{i) !he "Prosecutor·s Motion to Expunge from the Recard the Lare and Over-Sized 

Reply Brief Filed by the Appellant on 14 November 2006., filed on 16 Nm•ember 

2006 ("Prosecution Motion'"); 

(ii) !he "Requite de /'Appelan: auxfois de la recevabilit,! de la R.fplique "~ Mbnoire d,; 

/'lntimP' filed on 17 November 2006 ("Defence Motion") by the Defence for 

Mikaeli Muhimana ("Defence" and "Appellant" respecuvely"); 1 

2. The parties filed their respective responses and the Prosecution thereafter filed a reply;' 

I. BACKGROUND 

3. On 21 June 2006, the Pre-Appeal Judge dismissed a request from the Defeuce for extension 

of time to file a Brief in Reply ('·Reply") and reminded it that its Reply should be filed within 

fifteen days from the date of secvice of the F~nch translation of the Re.pondent's Brief.1 In his 

decision of 11 September 2006, the Pre-Appeal Judge directed the Registry to inform the Appeals 

Chamber when tfte French translatmn of the Respondent's Bnef has b=n served on the Defence." 

On 18 October 2006, !he Regisny advised the Appeals Chamber !hat !his document was served on 

the Defence on 16 October 2006,' and cons&J_uerrtly, in its Scheduling Order of 14 November 2006 

m this case ('"Scheduling Order .. ). the Appeals Chamber noted !hat the Defence had not filed its 

Reply and that the time for filing a Reply had lapsed. Also on this day, the Defence filed the Reply. 

' Su o.!,o t),c Englioh 1ran,lwoo ot tbo Dc!oncc Motion "Arrel1'111's Motion !o, Adm,i,sjbll.i1y of the Brief in Reply to 
tho Respondent's Brief". filM on 28 November 2006. · 
1 "'Prosecu,or's R.o.spor= lo 'Reqult,: de l"Ap~i,,,,, =fin.~ lo ,.,,r-ablllli ,k la Ripliqw "" MJmol'" ,k f'ln:m,i'"" 
filed an 21 Novcmb0< 21)()6 ("'Prosec1111on R.es?J=""). "Appoll411t, Reply to lhc Fm,w.nor', Moticm. to Expunge from 
the Record the Lale and Over-S'-"'d Reply Brief Filed by 1he Appellant "" 14 November 2006". flied on 11 Deo,,rnbcr 
2006: "Prosecutot's Reply 10 'Repilque do l"Appcla.o1 .i, 11 Roquele du Procu.cur 3UX fins de retire, du <k,,>ia lo 
Mem<>ire en d:ptiquc crceso1vernem !om: et depo"' hoc,; del:Ll l• 14 110vemb!e 2006 'por l'Appel.,,t' ", filed an 14 
December 2006. 
' Decisioa en Appoll,nt's Motion for Extcn.rion ol Time to F~~ a Brief ,n Roply ..,d Po_~,pooement or o swus 
Confer=c. 21 lune 2006 C-Dccisioo of 21 June 21.l06"). p. 4. , 
' lx>a..sian on AppeU .. 1'• MoMn to Note tho Fol!ure to FJ.le tho ROSpOndon!" • Brief witliin ,ru, P,osoribcd Time Limit 
l) Stplemk,2006 ('"Dec,sionof 11 &ptcmbo- 2006"). p. 3. 
' s.,, "Regi,oc,r", Shbmi<Sion under RUie 33(81 of u,,, R.ules on Dem,on on lhc Appell:in[', Motioo ,o Note Lhe hlluro 
to File rbe Rc,p011den,•• 6rJef "i!Jlln !he Pro,cnbcd T,me LnnJ, of J l September 2006", l 8 Oc<ollcr 2006. pata 2 
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4. The Prosecution requests that the Reply be expunged from the record due IO its !are filing 

and also because it exceeds the limitation on length set out in the Practice Direction on !be Length 

of Briefs and Motions on Appeal.6 The Defence_requeots that the Rq,ly be adrniued in the inrere~ts 

of justice.' 

II. DISCUSSION 

5. The Defence moves for reconsidcra.tion of the Scheduling Ordcr8 insofar as it noted that the 

Appellant had not filed a Reply and that !be time for filing his Reply had lapsed,9 The Prosecution 

argues that the Defence has failed to demonstrate either a clear error of reasoning or that 

reconsideration is necessary to prevent an injustice.'0 The Appeals Chamber observes that the 

Scheduling- Order merely took note of the fact that a :Scief in Reply had not been filed and that the 

time for fi.Lmg this bnefhad lapsed. The Defence fail.! to show bow the Appeals Chamber, in taking 

note of this fact, committed a clear error of reasoning or how a reconsideration of what the Appeals 

Chamber bad mere!y noted 1s necessary to prevent an injustice. 

6. The Defonce refers to Rules 73(A), 107 and 116(A) of the Rules of Procedure and Evidence 

of the Tribunal ('"Rules'"), as well as the Appeals Chamber's Dcci5io1JS of 21 June 2006 and lJ 

September 2006, respectively, as the legal basis for the Defence Motion.\! Pursuant to Rule J 16(A) 

of the Rules, time limits for filings llllLY be extc:mded where good cause is shown. The Appeals 

Chamber will therefore oonsider whether the Defence has demonstrated good cause to justify the 

late filing of the Reply within the meaning of this role. 

7. The Defence acknowledges !hat the. Registry n-ansmitted the Respondem's Brief by e-mail 

011 16 October 2006.12 but avers that the Lead Counsel only became awnre of this transmission on 

30 October 2006." It submits that the delay in receiving the Respondent"s Brief resulted from 

exceptional circumstances, which are "common knowledge .. and "colllparable to unforeseen 

circurrutances"'. '" These c;,.ceptional circumstaDces ru:osc as a result of Lead Counsel's participation 

in the general election m the Democratic Republic of Congo, which resul1e,l ln him being elected as 

• Pro"""ulion Monon. pai-a. J. 
' [)<-fence Morion. ll""-, 20, 
• Dofeoce Motlon. fN'I1i- 3. 
'DetenceMotiOJl.~ J. 
" Pro=utioo Respoose, para. 2. 
" DefMce Motion, p.,.,... 15-19. 
"De(enee l.1ouon, p3n.. J. 
"Dclonco Mouon. pa,a_ S. 
" Ddene• V!OUOJl, F"'"- 6, 
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a member of pa.rliamenl and ru;signed to the presidential campaign.15 He was thus away from his 

chambers fur the se<:ond half of October 2006, and unable to access his e-mail.\! 

8. It is recaUed that wh,m accepting an assigrunc:nt as counsel in a case before the Tribunal, the 

assigned counsel is under an obligation to giv,; priority to the case and to observe the time limits as 

prescribed in the Ru!es.17 Where counsel is unavailable due to other commitments. !his cannot 

constirute good cause as envisnged in Rule Jl6(A) of the Rules." In the present case, the Lead 

Counsel's partic,pation in an election does not excuse him from not resp..cting Lhe prescribed time 

limits. 

9. FUl'thern:ior~, the D..c.ision of 11 Sept~mber 2006 took note of the information from the 

Registry that the French translation of the Respondei,!'s Brief would be served on the Defence on 

15 October 2006.1
~ Lead Counsel was therefore aware on 11 September 2006 of the date on which 

the French translation of the Respondent's Brief was eXJ)CCled to be served on the Defenee and he, 

ll1 that stage, ought to have known when the prescribed time limit for the filing of the Reply would 

stan 10 run. He should therefore have ma.de the oecessacy arrang"fflents with. the Registry aod his 

Co-Counsel to accept service of the Respondent's Brief and to file !he Reply wt thin the prescribed 

time limit, ifhe was going to be "away from his chambers in the second half of Octobei".20 

10. The Defence takes issue with the manner in which the Respondent's Brief had been served 

and argues that important do=ents are normally served on Lead Counsel when he is in Anisha, 

and when be is not in Arus!ra, they are sent to him by courier.'1 Since the Respondent's Brief was 

served on him on JO Oetober 2006 when he wived ia Arus!ra, the Defence was within ihe time 

limit when it filed the Reply." The Defence admission that the Respondent's Brief was transmmed 

by e-mail on 16 October 2006 and the fact that ht: ought to have been aware of the time when the 

" Respondent's Brief was expected to have been served vitiai:es !his argument. 

11. The Defence ar~ues Illa! CD-Counsel had DOI been served with the Respondent's Brief and 

hlld be been ,served with this document he would have filed the Reply in compliance with the time 

"Defence Motion, pora. 6. 
"Defence Monon, paru. 6. 
" DocW.on of 21 lune 2006, p. ~. ,oeom.i~ to .e,,.,,,,m""'l Ndir,,J,,/><lhi,i "· Tit• Pt0'4CU/Ot, ICTR--01-7\-A, Deci»on oo 
~R,qu/1,. urgent< a,u;firu d,; prorointion do d,/l<U pour l, ,U.p~t du Mimc;r,.,. app,,I '". 5 Apnl 2005, p. 3; Fordirumd 
Nal,i= <I aL v. 11,., Prru.claor. Cile No. ICTR-99-~J..A. Decisi.on. on Clarific>lion Of Time LimiLs ond on 
Appellant Borayogwiza"s fu.llomely Drient Motion fot Exlensicn or Time to F~o his Nol.ice of Appeal Olld ht:; 
App<U.,,t", Brief, 6 September 2_005 ("Bar..,.,.gw,w Decisioo"J. p 5. 
"Decision of2[ JU110 2006, referring to Baraya!JWiw Decision, p 5 
" Decision of 11 September 2006, p. 3. 
;n Defence Motion. pm._ 6. 
"Dolence Motion. para. 11. 
"'Oofcnce Mm!on, paras. 7, 8. 
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limit.2J The Defence has not shoWI! that it is nonnal Registry practice to serve dOCUlilents on Co

Counsel and that the Registry had neglected to do so, nor has ii shown that Lead Counsel had 

specifically requested the Registry to serve the Respondent's Brief on Co-Counsel, and that had the 

Registry complied with this request, the Reply would have been filed tin time. 

ID. CONCLUSION 

12. For the aforementioned reasons, the Appeals Chamber finds that the Defonce has failed to 

,J;ow good cause within the ambit of Role I 16(A) of the Rules that would wammt an extensioo. of 

time for the filing of the Reply or jll5tify the late fifuig of I.be Reply. Consequently, I.be Appeals 

Chamber will not consider the Reply. This holding reuders moot the Prosecotiou's objection to the 

length of che Reply. 

FOR THE AFOREMENTIONED REASONS, the Appeals Ch.nnber 

GRANTS lhe Prosecution Motion; 

DISMISSES the Defence Motion in its eatirety. 

Doac in English and French, the English text being authoritative. 

Dated this 11th day of J.annary 2007, 
Ell The Hague, TM Netherlands. 

" Defence Motion, pon. l~, 

C= No. !CTR-9S-1B-A. 

Jndge Fausto~ 
Presiding 

11 lanu,ry 200"/ 
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